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HINDU LAW 


CHAPTER I. 

INTEODUCTORY. 

ORIGINAL TEXTS. 

N.B .—vxyrda in Italics are not in the original texts, but 
are explanatory additions. 

1 1 ^ tiwt: I 

inrr^ ^*r 

ir%7t^ ^rfsre^ ^ ^ II 

^nrmRW h 

i 

inrfw » 

^•.1 \\ \ 9 , \% V ^, B 

1. Being desirous of creating beings, I Manu performed very diffioult 
religions austerities, and at first created ten Lords of beings, who were great 
Bisnis or sages eminent in holiness, namely, Marichi, Atri, Angir^, Pulastya, 
Pulaha, Eratu, Prachetds, Vasishtha, Bhrigu and N&rada. (Mann, i, 34-3^.) 
He the sdf-existent having made this Sh&stra i.e.. Code of Manu, himself 
taught it regularly to me Manu in the beginning: afterwards 1 taught 
Munchi and the other holy sages. This Bhrigu will repeat to you tnis 
Sjiistra without omission; for, this sage learned from me the whole of 
it, perfectly well.—Manu, i, 58-69. 

^ 1 ^ i 

R?: I ^ 1» 

2. The Veda, the Smriti, the approved usage, and what is agreeable 
to<me'8 eonl or good eonscienoe, where there is .no other gmde, the* 

H. 
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wise have declared to be the qnadruple direct evidence of Dhartnn or 
law and other r/feane of aemring good .— Manu, ii, 12. 

arrot n 

wtrmiT.— 11 -0 II 

3. The Sruti, the Smriti, the approved usage, what is agreeable to 
one's soul or good conscience and desire sprung from due deliberation, 
are ordained the foundation or evidence of Dharma,—Ydjnavalkya, i, 7. 

« I gTPir-gqnT i?i*il ^ i tj^nrrernrfwf^: i 

'sAm ^ II 

2nTr?rwi:—11 ^ b 

4. The four Vedas, together with their six Angas or subsidiary 
sciences, the Dharma-shdstras or Codes of Law, the Mim6ns4 or disquisi¬ 
tion of the rules of scripture, the Nydya or science of reasoning or 9ules 
of interpretation, and the Purinas or records of antiquity, are the 
fourteen sources of knowledge and Dharma.—Y&jnavalkya, i, 8. 

- It I t II 

§ 

?nr qrtRT,—ftiwi qraft 
«inqrrif Tfh ii 

o ^ 

qw qn —W I 71^ 

. qf^wfqr i 

• qq^mar: q, qqr qfq«qT7( qrtqq: I 

qqt qq: fqqrTl tq^qifq, qqTSqqin, tqqnc H 

qq|q^qq, < I n 8 q B 

6. Two sciences should be known—this is what was said by those 
who knew the Revelations;—the Ultimate and the Non-UItimate. 

Of these, the Non-Ultimate consists of the four Vedas, namely, the 
%ik, the Yajas,.the S&man and the Atharvan, and of the six Angas, 
namely, the .Sikshd or the 8<nence of proper articulation and pronunda- 
iionmfOihpgfro^hy and Orthoepy, the Kalpa or the regulation of the 
manner of performing sacrifices, Yy&karana or grammar, the Nirukta 
or thesaurus, vfith explanation of the etymology of words, the Ch^ndas 
Or prosody and the Jyotisha pr astronomy. - 
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• 

And the Ultimate is the science embodied in th% Upaniakada by 
which is known the Imperishable, i,e„ that which is imperceptible to* the 
organa of aenae intangible by the organa of action, not sprung from any 
parent, destitute of any quality or colour, having neither eyes nor ears, 
^hich has no hands nor feet, which is eternal, omnipresent, all-pervading, 
extremely subtile, undecaying and cause of all beings,—that which the 
wise perceive everywhere: as the spider spreads out and draws in the 
thread, as the annuals grow up in the earth, and as the hairs long and 
short grow from the body of a living person, so every thing here comes 
into being from the Imperishable.—Mundaka-Upanishad, i, i, 4-7. 

4 I i ^ n 

w I ^ II 

f^q 7Ti .T^ q « a ^g i c 5n7t I « II 

" 7t^ ^sr:, 

^if TTTiTWTPif, 

? U I VK B 

6. Dharma is a means of securing a desirable purpose or end i,e., 
happiness uncontaminated with pain of which the Vedic injunction <»’ 
precept is the only proof or source of knowlegde, — 2. 

« An examination or establishment by reckoning of the means of 
knowledge of Dharma, is made in the following aphorisms, that is to 
say, the proposition that the Vedic precept is the only mmns of knowing 
Dharma is established by reaso)%ing in the next two aphorisms. — 3. 

The intellection or knowledge that arises on the requisite perfect 
union of a person’s senses with existing objects is called perception; that 
i.e., perception is not the means of knowing Dharma, by reason of its 
causing knowledge of existing things o^%ly, and therefore Dharma which 
is not in existence at the time of knowledge derived from Vedic precepts, 
cannot be provsd by, or known from, perception; hence, Dharma is 
also beyond the scope of Inference founded., as it is, on the Perception 
of existing factb, — 4. 

But the connection of a word with its meaning is eternal or natural 
not artifioiod, i.&, not made by man ; the instruction or precept by the 
Vedio word^ is the only means of knowledge of that, i.e., Dfmrma, and is 
nob otherwise proved erroneous; hence as regards the. meaning conveyed 
by the Vedic instruction which is not known by means of any other 
proof save that of thd words, the same i.e., the instruction is proof or the 
only means of knowing the truth of what is conveyed by the words, 
because it u'not,.dependent on any other proof, i.e., the intellection' 
caused by the hearvng' or perused of the vedic woids ie eelfrevident, 
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[chap. I. 


that is to my, U does not require any other proof to establish its exis~ 
tenee: - Jbis is the opinion of Vy4sa also.”—6.—Jaimini, 1,1, 2—5. 


■a )• 



>?4nn^rJWhwT: ii 


1 


I 4-4, I 

« 

I Tfn fiimtRTT I 

7, Manu, Atri, Vishnu, Hdrlba, Yajnavalkya, Usanas, Angiras, Yama, 
A’pastamba, Sambarta, Kdtyayana, Vrihaspati, Parisara, Vyasa, Saniya, 
Likhita, Daksha, Quutama, Sdt&tapa and Vasiahbha, are the compilers of 
the Dharma-sastras or Codes of Law. —Yijnavalkya, i, 4-5. 

, The MibAkshara on this passage says:—This is not an exhanstive 
enumeratioAi but illustrative; hence, the compilations of Baudh&yana 
Ndrada, Devala and others being Dharma-sAstras, is nob contrary to it. 


c I 11 \ « 

irfu ^ wi^ i r r 

«wW fRnii5T I \ II 

^ I 4 u ifkf*!;, ? I ? I «-» « 

8. Jt may be contemled that as the words of Revelation furui the 

foundation of Law, therefore that such as the Smriti which is not 

embodied in such words should not be regarded as authority.—1. 

But tlie answer is, the Smritis being compiled by the sages who were 
also the repositories of the Revelation from whom it was handed down 
by tradition until recorded in writing, there arises an inference that the 
Smritis are founded on the Sruti or Revelation, and therefore they shovdd 
be regarded os authority.—2. 

But if there be conflict of any precept of the Smriti with one of 

the Sruti', the Smriti must be disregarded as spurious ; since the 

inference arises, ordy when there is no such conflict.—8. 

A Smriti must be disregarded as spurious, also, when there is found 
' a reason for fabricating it, such as the covetousness of priests or the 
li/te. '->4»Jaimini’8 Furva-Mimlnsi, i, 3,1-4. 
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•» 

The argument in the second of the above aphorisms ^ explained in the 
following sloka cited and commented on by P&rtha-S4rathi in his. Sh&stra* 
Dlpiki,— 

Revelation is inferred to he the source of the Smriiis, because they 
are remembered and compiled by those who admit the Veda alone and 
nothing else to be the source of law, and because they have been 
adopted and acted upon as authoritative by such persons, and because 
their being founded on the Veda is probable. 

^ II 

^ I I 

9. The holy country lying between the holy rivers Sarasvati and 
Drishadvati is called Brahm4varta: the custom in that country, which 
has come down by immemorial tradition and obtains arn^tig the castes 
pure and mixed, is called approved usage.—^Manu, ii, 17-18. 

I ti^rar: i 

jRnhr nziRm ii 

Mfr-^TRiW II 

^ ^ I 

^ ^ qr: II 

trur: i 

iqjg qraR5[ *rT ii 

^ 1B 
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10. Nexfc ^ holiness or position fco Brahmivarta is the country 
called Bcahmarshi consisting of Kurukshetra, Matsy4 Panchfilfi and 
Siirasenl From a Br&hmana born in this country all men on earth should 
learn their respective usages. The country lying between the Himavat 
and the Vindnya mountains and to theweast of Vinasana the place where 
the SarasvdU disappears and to the west of PraySga i.c., Allahabad is 
called Madhya-desa or the middle country. The country extending to the 
eastern, and to the western oceans and lying between these very mountains 
the wise call Aryivarta. Where the black antelope lives naturally, that 
is known as the sacrificial country; beyond the same is the country of the 
Mlechchhas. These countries, the twice-born persons should take care to 
dwell in if born elsewhere^ bub a Sfidra may live anywhere, for the sake 
of maintenance.—Manu, ii, 19-24. 

\ \ I ^ t ^ 

**TOr«iT:, ^ i i 

firfii II I ii 

11. “ Those laws and those usages that are observed in the country 
on the southvf the Himavat and on the north of the Vindhya, all those 
ought to be followed: but nob the laws prevailing among the Mlechchhas, 
that are different from these. This country between Himavat and 
Vindhya is called A'ryavarba; some say this country is limited to that 
which lies between the Ganges and the Yamuna, or extends S(^ far as the 
black antelope roams, where spiritual pre-eminence obtains. —Vasishtha,* 
Ch. 1. 


? I ^8? II 

12, Whatever customs, practices and family usages prevail in a 
country, shall be preserved intact, when it comes under subjection by 
(conquest).—Yijnavalkya, i, 343. 

\ ^ I Hffvnr; i 

^ «T T! fwi: li 

^i?r ^ »r n 
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18, But if any usage required by utility is establ^hed in a locality 
contrary to the written texts of law, it should be practised therein enly, 
but not in any other district. Whatever customary law is prevalent 
in a district, in a city, in a town, or in a village, or among the learned, the 
said law though contrary to the Ssmritis must not be disturbed.—Devala, 
cited in the Par&sara-M&dhava. 


1 9 I «nn?raT i 


^^51 I 

7f tw ^ II 

?iagTgtT f^ % T|EmT«IT^ II ^ 

14. A’pastamba has briefly explained the reprehensibility or non- 
reprehensibility of all such usages as are contrary to the written texts of 
lau\ by referring them to different loealities. By these usages they 
do not become liable to censure, who have got them by tradition, and 
whose predecessors used to practise them; others, however, are not so, 
hut become guilty of violating the written texts of law, if they practise 
those usages. 

This is stated as the opinion of others, by Kum4rila Swdnran who him¬ 
self maintains the invalidity of such usages, in his Tantra-V^rtika, first 
Chapter, third P4da or Section. 


'4 

snirf ^ rm ii 


WJrw HfW 7m n 

wmw^ 7m\ ii 


15. Eighteen Purdnas are enumerated by those versed in the 
Purdutaai^tbe Brahma, the P^dma, and the Yaishnava, the Saiva, Bh&ga< 
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[chap. I. 

vata, likewise, anc^her is the N&radi 3 >a, and the M^rkandeya is the seventh, 
and the A’gneyft is the eighth, likewise the Bhavishya is the ninth, the 
tenth is the Brahma-vaivarta, the Lainga is ordained the eleventh, and 
the y^riha is the tivelfth, and the Sk&nda is the thirteenth, in this 
enumeration the V^tnana is the fourteenth, the Eaurma is ordained 
the fifteenth, posterior to these are the M&tsya, and the G4ruda and the 
Brahmdnda: In all these the subjects dealt with are, the creation, 
the secondarv creation, the dynasties of gods, sages and kings the ages 
of the world, as well as the career of the dynasties.—Vishnu-Purina, iii, 
vi, 21-25. 

Xi I I 

16. In case there be two contradictory precepts of the Sruti or of 

the Smriti, they are reconciled thus,—different cases are to be assumed 
to which they are respectively applicable: but if there be a conflict 
between a text of the Sruti and one of the Smriti, the Sruti alone must 
prevail. ^ 

^ yfh 1^: ii 

^ i ii 

17. But in a case of conflict bet.ween two passages of the Smriti, 
reconciliation based on usage must prevail^but the rule is, that the 
sacred books on law are more weighty than sacred books politics.— 

Ydjnavalkya, ii, 21. 

Tfw ii 

II 

18. When there is a conflict between the Sruti, the Smriti and the 
Purina, the Sruti most prevail: but in a conflict between the latter two, 
the Smriti must prevail.—The Code of Yy&sa. 

XI. I i 

ai ^ ii 

anwrorr:—11 « 

18.- Practise with care what is lawful, by body, mind and speech; but 
{nactise not that which is abhorred by the world, though it is ordain^ in 
the Sacred Books; fur, it secures not spiritual bliss.—Yijnavalkya, i, 16^. 



’chap, i;] ’ ORIGINAL TEXTS. 9 

frarpiTi^ m^n^aipro^nari ii 

iThr^il w ^ ii 

^iwM 5IW^«I ’wTOTO^PPSt n 
iTviiRsrpmsi aTt%i?'9 ?RrT »np[ i 
Tm^ ii 

I II 


20. But practise not what is abhorred by the people, though it is 
ordained in the sacred books; for, it secures not spiritual bliss. IVtking 
sea-voyage; carrying a waterpot by students; likewise marriage by re¬ 
generate men, of damsels not belonging to the same tribe; procreation of son 
on a woman by her husband’s younger brother; slaughter ^f cattle for 
entertaining honoured guests; offering of flesh meat in ancestor-worship; 
retirement to a forest or adoption of the third order of life; gift over 
again of a daughter once given in marriage though still a virgin to another 
bridegroom^ study of the Vedas for a long time; man-sacrifice j horse- 
sacrifice; ceaseless w^alking with intent to die; and likewise cow'-sacri- 
fice;—these practices though permitted by the sacred books, the wise 
declare avoidable in the Kali age.—Vrihan-NSradiya-Purdna, xxii, 12-16. 

anw’trtftrs irwmfiffiifmfxi ^ i 

wf»r iPHTFufk: i 


t{« I,/—S. 
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21. Recogrytion of sons other than the Aiirasa and the Dattaka; 
participajiion hy a BrdhmoMa of food from the following descriptions of 
Stidras, namely. Mb slave, hia cowherd, Ms family-friend, and the cultiva¬ 
tor of Mb land delivering half the produce ; pilgrimage by a householder 
to a very distant holy place; participation bv the Br&hmanas and the 
like, of food prepared by a Siidra; suicide by falling from a precipice or 
by cremation ; likewise suicide by a person extremely old or the like:— 
In the beginning of the Kali age, these practices have been prohibited 
after consideration by the learned for the protection of the people: for, a 
convention also, made by the virtuous, has as much authority as the Veda.— 
A'ditya Purdna quoted by Raghunandana. 

• I fwTt i 

wif tgfk: i 

mi 

^ ^ I 

ii « ii 

« 1 B 

22. In his Court of Justice, either sitting or standing, holding forth 
his right arm, unostentatious in his dress and ornaments, let the king, 
every day, decide, one after another, causes of suitors, separately classified 
under eighteen Forms of Action, by rules founded on Local Usages and 
Codes of Law. Of these Forma of Action the first is the Recovery of 
Debts, «/te o/Aere are,— 12 ) Deposit and Pledge, (3) Sale without Owner¬ 
ship, (4) Joint Concerns or Foninerahip, ^5) Resumption of Gifts, («■) 
Non-payment of Wages, (7) Breach of Contract, (8) Rescission of Sale 
and Purchase, (9) Dispute between the Owner of cattle and the Shepherd, 
(10) Dispute relating to Boundaries or Treaapaaa, (11) Violence consisting 
of Assault, (12) and Violence consisting of Abuse or SUtnder and D^am- 
ation, (18) Theft, (14) Force eonaiating of robbery, hurt or violmce on 
soomen, (16) Adultery, (16) Duties of Man and Wife, (17) Partition and 
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Inheritance, and (18) Gambling and Batting:—these are jn this world the 
eighteen foundations upon which litigation rests.—Manu, viii, 2-7, 

N&mda has added another form of Action called or 

Miscellaneous, which includes various matters that cannot come under 
those declared by Manu, and in which the Action arises at the instance of 
the king. The first and the last lines of Narada’s description of it are 
as follows 

I i 

^ ^ ^ TPtl II 

*23. In the Miscellaneous Form of Action, the litigation depends 
upon the king. Whatever is not considered in the foregoing Forma of 
Action^ all that would come within the Miscellaneous Form of Action. 

^8 I wnninwf^: ql: i 

• % 7l?t II 

IL II 

24. If a person wronged by others in a way contrary to the Smriti 
or Custom complains to the king, then arises a Cause of Actien.—Ykjna* 
valkya, ii, 6. 


ORIGIN.AND SOURCES OF LAW, SCHOOLS, 6ce, 

Divine origin of laws. —The Hindus believe their law to be 
of divine origin, and they believe this not only of what Austin 
calls the laws of God, but positive law also is believed by 
them to have emanated from the Deity. The idea of Sovereign 
in the modern juridical sense was unknown to them. They 
had kings, but their function was defined by the divine law 
contained in the Smritis, and they were bound to obey the 
selfsame law, equally with their subjects. By this original 
theory of its origin, the law was independent of the state, or 
rather the state was dependent on law, as the king was to be 
guided in all matters connected with Government, by the 
revealed law, though he was not excluded from a control over 
the administration of justice. The king being theoretically the 
administrator of justice his decrees must have been recognized 
as binding on suitors from the very earliest times. And this 
gradually introduced the view recognized by commentators that 
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t , f ” 

royal edicts itf certain matters have as much binding force as 
divine Jaw, should the former be not repugnant to the latter. 

The earlier notion of law was gradually modified to a certain 
extent, as may be gleaned from the remarks of the comnjgnta- 
tors. And the conception of pGsitive as distinguished from 
divine law, presented to us by the commeutetors, nearly 
approaches the ideas of modern jurisprudence. 

The sources of law.—The term source of law is used in two 
senses : in one, the Deity according to the Hindus, and the 
Sovereign according to modern jurisprudence, is the fountain 
source of law; and in the other sense, the term means that to 
which you must resort to get at law, in other words, the evi¬ 
dence or records of law, which you are to study for the purpose 
of learning law. In this sense, the sources of Hindu law 
are the Sruti, the Smriti, and the Immemorial and approved 
Customs, by which the divine will or law is evidenced. 

Sruti. —^The Sruti is believed to contain the very words of 
the deity. The name is derived from the root si'u to hear, and 
signifies what was heard. 

The Sruti contains very little of lawyer’s law : they consist of 
hymns, and deal with religious rites, true knowledge and libera¬ 
tion. There are, no doubt, a few passages containing an inciden¬ 
tal allusion to a rule of law, or giving an instance from which a 
rule of law may be inferred. The Sruti comprises the four Vedas, 
the six Veddngas, and the Upanishads: Text No. 5. The Upani- 
shads embody the highest principles of Hindu religion, referring 
to which Schopenhauer says,—“In the whole world there is no 
study so beneficial and so elevating as that of the Upanishads. It 
has been the solace of my life, it will be the solace of my death.” 

Stnriti. —The Smriti means what was remembered, and is 
believed to contain the precepts of God, but not in the language 
they had been delivered. The language is of human origin, 
but the rules are divine. The authors do not arrogate to 
themselves the position of legislators, but profess to compile 
the ti^ditions lianded down to them by those to whom the divine 
commands had been communicated. 

The Smritis are the principal sources of lawyer’s law, but 
they also contain matters other than positive law. The complete 
Oooes of Manu and YAjnavalkya deal with religious rites, 
positive law, penance, true knowledge and liberation. There 
are some that deal with positive law mone, such as the Code of 
N4rada, now extant. Many others contain nothing of civil 
law. The Smritis as a whole deal with man as a being 6f 
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infinite existence, whose present life is like a point in a straight 
line infinite in both directions. . * 

It should be noticed that writers on the MiJuansa system 
of Hindu Philosophy discuss the question,—Why should 
Sniritis composed by huraait beings be taken as evidence of 
Dhai'ma or’Law, of which Revelation is admitted by all to 
be the only source ? They maintain that the Smritis must be 
infert'ed to be founded on lost or forgotten Sruti, inasmuch as 
they are compiled from memory, and are declared as embodying 
binding rules of conduct, by the sages who were perfectly 
familiar with the Vedas, and who admitted the Sruti alone and 
nothing else, to be the foundation or evidence of Law ; and as 
they have all along been adopted and followed in practice by 
the .sages, as well as by other persons learned in the Vedas and 
entertaining the same view with respect to the origin and 
source of Law. They also notice an objection that may be 
raised to this, namely,—Why then have not, the very words of 
the original revelations that are supposed to be the foundation 
of the Smritis, been preserved ? And they refute it by saying 
that human memory being frail, there is no wonder that 
precepts should be remembered while the exact wor^p in which 
they had originally been expressed might be forgotten. There 
is a great distinction between the sacred literature dealing with 
rules regulating the conduct of men in this world as members 
of society,* and that relating to purely religious matters ; the 
precepts of the former are observed in practice, while the latter 
is rather theoretical in. character, the wording of which was 
therefore of greater importance than that of the former. The 
rise of different SAkhds or schools of Vedic literature affords 
evidence of the loss of the exact wording of portions of the 
latter kind of Revelation, since parts of the Vedas, found in 
one Sdkhd ai’e wanting in others, showing that when the 
Vedic literature used to be handed down by tradition, parts 
were omitted by different S4khd.s with a view to lighten the 
burden on the memory of students : and the practice with the 
teacher of a particular Sdkhd, who was familiar with the other 
Sdkhds also, was not to teach to a pupil of his own Sdkhd, the 
exact wording of those portions of other Sdkhds, that were 
wanting in his own, but to give their purport in his own 
language, so that the same might not be mistaken as part 
of his own Sdkhd. 

It is worthy of notice that the inference set forth 
above forms the foundation of the authority of the .Smritis. 
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When this inference cannot properly be made with respect 
to a pnrticnl&r precept of Smriti, then the same must 
be disregarded as spurious. Thus, if a Smriti is in conflict 
with Sruti, it must ne rejected as bein^ not founded on Reve¬ 
lation. Similarly, a passage of*Smriti, the origin of which 
may reasonably be attributed to the covetousness of priests, or 
to the selfishness or the like improper motive of some persons 
who might introduce any interpolation in it, connot be regarded 
as authoritative, but should be discarded as a fabrication and 
interpolation :—See Texts, No. 8. 

Dharma, Law & Sources. —The word dharnia is generally 
rendered into Law and includes all kinds of rules religious, 
moral, legal, physical, metaphysical or scientific, in the same 
, way as the term Law does, in its widest sense. The word is 
derived from the root dhri to hold, support or maintain, and it 
means law, or duty, or the essential quality of persons or 
things. By the term dharma is understood the rules whereby 
not only mankind but all beings are governed ; it also imports 
duty or distinctive feature of beings implying subjection to, 
or control by, the rules. The term SMstra is derived from the 
root Shds ^o teach, enjoin or control, and means teacher. The 
Sruti and the Smriti are comprehended by the term Dharma- 
shdstra in its primary sense, inasmuch as the objects of both 
are to teach of rules or duties. But the word Dharma-shdstra 
is often used to designate the Smritis alone, with view to 
mark their practical importance : thus Manu says,— 

which meads,—-“By Sruti is known the Veda, and by Smriti the 
Dharma-Shdktra.” 

The Vedas are rather theoretical than practical: of the 
Vedas, the Rik consists of hymns in praise of Gods and things ; 
the Sdman consists of hymns intended to be sung ; the Yajus 
describes sacrifices and their ceremonial; and the Atharvan is 
disapproved as it prescribes ceremonies that may be performed 
for causing injury to an enemy or the like; the Upanishads 
deal with Sieology and the means, implying esoteric Hinduism, 
whereby a person may attain mokslm or liberation of the soul 
from the necessity of repeated births and deaths, and its restor¬ 
ation to its original state of ( or) Existence, Knowledge 

and Beatitude—the Summum Bonum of the Hindus. While the 
Smriti lays down rules relating to sacramental and other religi¬ 
ous rites, and positive law, and pollution, penance and theology. 
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intended to be practically observed by men iruthe course of 
their lives; and in doing so, it embodies, in modern Sabskrit, 
many of the rules of the Sruti; and accordingly the term 
Dharma-Shdstra is applied ^o it with a view to thrust into 
prominence its importance in a practical point of view. 

Dharma is defined by Jaimini the founder of the School of 
Hindu philosophy, called Pdrva (prior) MimdnsA, to be the 
means of attaining the desirable ends of man, knowable from the 
Vedic precepts alone : (Text No. 6). The ends of man or ysviEt:. 
are, four, namely,—or Religious merit securing 
heavenly happiness after death. Wealth, Desirable objects other 
than these, and Moksha or liberation from metempsychosis or 
Restoration of the soul to its own real state of ( or ) 

Existence, Knowledge and Beatitude, the realization of which 
is prevented by Mdyd or illusion. It should be noticed that 
the term “ Desirable objects” includes the other three of 
the 'group of four; but they are separately mentioned to indi¬ 
cate the importance attached to them by diiferent persons. 

The term Dharma, therefore, includes not only what are 
conveyed by the terra Law in its widest sense, but also persons 
and things that may be the means of attaining afiy of the 
desirable ends. And positive law which is conducive to the 
welfare and well-being of people, is comprehended by the terra 
“ Desirable objects.” 

In the *English translation of the original texts, the word 
Law is generally used as equivalent to Dharma, leaving out 
of consideration any thing else comprised by it according to 
Jaimini. And that appears to be the sense in which the word 
is generally used. 

It is in this wide sense, that the sources of dharma or 
law are (1) the Sruti, (2) the Smriti, and (3) the Immemorial 
Customs. The first though of the highest authority is of very 
little importance to lawyers. The last again are of very great 
importance, as being the rules by which the people are actually 
guided in practice, and their value has come to be specially 
recognized under the British rule, and authorized records of 
customs of various localities have been compiled. They over¬ 
ride the Smritis and their accepted interpretation given by an 
authoritative commentator, should these he inconsistent with 
them. They prove that the written texts of law are either 
speculative and never followed in practice, or obsolete. The 
Hindu commentj^rs have not, except in a few instances, 
devoted much attention to these unrecorded customs and usages, 
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though they leeognize their authority as a source of law. They 
have confined their attention to the Smritis alone, which cons¬ 
titute the primary tmitten sources of law. The customary law 
will be discussed later on. , 

The exact number of the Smritis cannot be stated, many 
of them are not extant, being either lost or unprocurable. 
From the quotations in the various commentaries you may 
make a list of the Codes. Most of them are written m metre, 

■ and a few in both prose and metre. They do not appear to 
have.been written at the same time, nor do they lay down the 
selfsame law ; and a process of development may be perceived 
in them. Thus there is conflict of law as laid down in the 
different Codes on various matters. 

Conflict of law and commentaries.— Conflict of law, however, 
is opposed to the theory of its divine origin, from which perfect 
.harmony between the different Codes must necessarilj’^ be 
expected. The conflict between the Smritis, seeming or real, 
has given rise to the commentaries or digests that are called 
Nibandhas. Conflict between the Shdstras, however, is admitted 
and the mode of reconciling them is pointed out thus :—“When 
there is *a conflict between two texts of the Sruti or of the 
Smriti, they are to be presumed to relate to different eases ; 
but where a text of the Sruti is opposed to one of the Smriti, 
.the former must prevail.” (Texts Nos. 16—18.) 

Scope of Shastras. —This admission of the existence of con¬ 
flict of law, opposed to the theory of its origin, has landed the 
commentators upon a difficulty, which they attempt to get over 
in the following way The proper object of the Shdstras, say 
they, is to teach of things that lie beyond the scope of human 
reason ; what men would do or refrain from doing of theip own 
accord from purely human motives, need not be laid down in 
the Shdstras ; accordingly they classify the precepts laid down 
in the ShAstras thus :—where a precept forbids men to do what 
they may do under the natural impulses, it is called a Nishedha 
or prCfliibition : but where a precept enjoins men to do a certain 
thing, when no reason could be suggested for doing it, it.,is 
called an Utpatti-vidhi or an injunction creating a duty ; £nd 
a precept regarding what men may do, of their own accord, 
may come within the purview of the Shdstras, if it enjoins that 
aetata particular time or place; such a precept is called a 
Niyama-vidhi or restrictive injunction ; there is a third kind 
of vipii or injunction called Panmnkhyd which is an injunc¬ 
tion in form, but a prohibition in purport, as for instnnoe,-r- 
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“ Man shall eat the flesh of the flve five-clawed animals,”—which 
means, that man shall noi eat the flesh five-clawed 
animals excepting that of the five specified ones : but precepts 
that do not fall under any one of the above descriptions are 
called Anuvdda, superfluous fules that need not have been 
laid down in the Shastras. 

Positive law and Shastras. —The commentators do, either 
expressly or by necessary implication, hold that the Shdstras 
in so far as they deal with positive law, are generally Anuvdda 
or superfluous, inasmuch as the rules of positive law are 
deducible from reason, in other words, from a consideration of 
what best conduces to the welfare of the society and suits 
the feelings of the people. This is proved by the systems of 
law obtaining among non-Hindu peoples who are utterly ignor¬ 
ant of the Shdstras. They do, in fact, draw a distinction 
between positive law on the one hand, and the rules of religious 
or ifioral obligation on the other. 

Thus the author of the Mitdkshard ^1, 3, 4,) cites and 
follows a text which runs thus :—“ Practice not that which 
is legal, but is abhorred by the world, for it secures not 
spiritual bliss.” This text does virtually suggest the maxim 
Foa: populi est vox Dei and maintain that popular feelings 
override an express text of law contained in the Shdstras, 
taking of course, the term law in the limited sense of lawyers. 

Pactum‘Valet. —On the very same principle does rest the 
so called doctrine of factum valet quod fieri non debuit, usually 
though not correctly, thought to be peculiar to the Bengal 
School, and enunciated for the first time by the author of the 
Bdyabhdga, the founder of that school. For, it has been held, 
and if I may presume to say so, correctly held by the Privy 
Council in the case of Wooma Deyi, I. L. R., 3 Cal., 587, that 
the doctrine is recognized by the Mitdkshard School also. There 
appear to be considerable misconception and difference of 
opinion as to what was intended to be laid down by the author 
of the DAyabhdga in the passage—^^swNDirxwiiiw:— 
which means, “A thing (or the nature of a thing) can¬ 
not be altered by a hundred texts.” The rule intended to be 
laid down may be thus formulated,—An act or transaction done 
by a man in the exercise of a right or power, natural or recog¬ 
nized by law, cannot be undone or invalidated by reason of 
there being texts in the Shastras prohibiting such act or 
transaction. 

The above passage of the Diiyabhdga, was rendered by 

H. u—3. 
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Coiebrooke iyto,—“ For a yact cannot be altered by a hundred 
texts.”' The. founder of the !^engal School holds that an 
alienation by a father or a co-heir, of his self-acquired immov¬ 
able property, or of his undivided share in joint family 
property, respectively, is perfectly valid, even when made 
without the consent of his sons in the one case, or of his 
co-sharers in the other, notwithstanding texts of law requiring 
such consent. And in support of this position he sets forth 
the above reason. His argument is this ;—Ownership consists 
in the power of dealing with property according to pleasure ; 
it cannot but be admitted that the father and the co-heir 
have ownership, respectively, in the self-acquired immovable 
and in the undivided share, and consequently power of 
alienation : hence, the nature of the thing ownership, or its 
incidents such as sale or other alienation, cannot be aft'ected 
by a hundred texts prohibiting alienation without consent; 
such texts therefore, are to be taken as admonitory buf not 
imperative. Of the same effect are texts prohibiting gift 
or other alienation of the whole of his property by a man 
having wife and children to support. Parallel to them are 
passages' forbidding the gift in adoption, of an only son by 
a person in the exercise of patria potestas or parental property 
in a child. This is one of the many principles upon which 
commentators differentiate between rules of legal and religious 
or moral obligation, which are blended together in the 
Codes of Hindu Law. 

There is no real difference between the two schools, as 
regards the tests for distinguishing the rules of legal obligation 
from those that are merely preceptive. The Mitdkshard rule 
that a co-heir cannot alienate his undivided coparcenary 
interest in joint property without the consent of his coparceners, 
is a necessary logical consequence of the doctrine that co-heirs 
are joint tenants, and not tenants in common as in the Bengal 
School. Hence the distinction in this respect does not support 
the opinion that the doctrine of factum valet is not recognized 
by the Mit4kshard School to the same extent as in Bengal. 

The following observations of the Lords of the Judicial 
Committee on this maxim are instructive and should be carefully 
read:—“ Their Lordships ought to state their concurrence 
with the learned Chief Justice in his remarks on the so-called 
doctrine of factum valet. That unhappily expressed maxim 
clearljr causes trouble in Indian courts. Sir M. Westropp 
is quite right in pointing out that if the factum, external 
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act, is void in law, there is no room for the application of 
the maxim. The truth is tliat the two halves of the maxim 
apply to two different departments of life. Many things 
which ought not to be done in point of morals or religion 
are valid in. point of law. ^ut it is nonsensical to apply 
the whole maxim to the same class of actions and to say that 
what ought not to be done in morals stands good in morals, or 
what ought not to be done in law stands good in law.” Sri 
Balusu v. SriBalnsu, I. L. R., 22 M., 423 =*26 I. A., 113, 144. 

Practices to be eschewed in Kali age. —So also Raghu- 
nandana in his treatise on marriage (Udvdha-Tattva) prohibits, 
contrary to the Smritis and the earlier commentaries, the 
intermarriage between different tribes, and in support of this 
position cites a passage from the A'ditya-Purana, which 
after laying down that certain practices including intermarriage, 
though authorized by the Sdstras, are not to be followed in 
this” Kali age, concludes thus—“ In the beginning of the Kali 
age these practices have been prohibited after consideration 
by the learned for the protection of the people: arid a 
convention come to hy the virtuous has as much legal force as 
a text of the Veda.” (Text No. 19). > 

Thus we see that the rules of the Sdstras in so far as 
they relate to secular as distinguished from purely spiritual 
matters, are not inflexible, but may be modified or replaced if 
repugnant "to popular feelings, or if in the opinion of the 
learned the exigencies of Hindu society require a change. 
The Sastras therefore, do not present any insurmountable 
difficulty in the way of social progress, and Hindus may 
re-constitute their society in any way they like without 
renouncing their religion. 

Whether these practices (Text No. 19) have become illegal 
by reason of the said prohibition, is a question which has not as 
yet been considered by our courts. In one case the affirmative 
was assumed, and an intermarriage was pronounced invalid: 
Melaram v. Thanoor'am, 9 W. R., 552. 

Pura'nas. —The above quotation from the A^ditya-Purdna 
shows that the Purdnas also are considered by the later 
commentators as a source of law. Jurisprudence, however, 
does not come within the scope of the subjects that are, 
according to the Purdnas themselves, dealt with in them : 
(Text No. 12). They are voluminous mythological poems 
professing to give an account of the creation, to narrate the 
.genealogy of .gods, of ancient dynasties and of sacerdotal 
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families, to describe the different ages of the world, and to 
delineate stories of Gods, ancient kings and sages; and in doing 
so they also relate religious rites and duties. These works are 
said to have been composed by ^he celebrated Veda-Vy4sa or 
compiler of the four Vedas, and are enumerated in some of the 
Puranas to be eighteen in number. But ^here are many 
other works of the same kind, the authorship of which 
is not attributed to Vydsa which appear to have been written 
subsequently, and which are on that account styled Upa-PurAnas, 
and are respectively deemed supplementary to one or other of 
the eighteen PurAnas, The Puranas are not considered author¬ 
itative so as to override the Smritis, but are deemed to illustrate 
the law by the instanqes of its application, that are related by 
them and are looked upon as precedents : (Text No. 18). With 
respect to their authority in matters of positive law. Professor 
Wilson rightly observes that “ the PurAnas are not authorities 
in law; they may be received in explanation or illustration, 
but not in proof.” It should be observed that the doctrine 
of prohibition in the Kali age, of certain practices which 
are authorized by the Smritis, is enunciated by some of the 
Upa-Pur&nas, and cannot, therefore, be entertained by our 
courts, if the PurAnas are not authorities in law. 

Customs :—Divine will is evidenced also by immemorial cus¬ 
toms, indicating rules of conduct; in other words, spch customs 
are presumed to be based on unrecorded revelation. Mauu and 
Ydjnavalkya declare approved custom or usage to be 

evidence of law. Some of the other sages use the term 
meaning usage of the learned instead of, and as equiva¬ 
lent to, the said expression meaning app^'oved usage or 

usage of the virtuous. By that term are to be understood the 
traditional usages prevailing in a particular locality, which, 
according to Manu, is Brahmdvarta or the country between 
the two rivers Sarasvati and Dinshadvati, but which, according 
to other sages, is extended so as to include according to some 
the* whole of Northern India between the Himalaya and the 
Vindhya mountains excluding the Punjab and probably the 
Eastern part of Bengal. Although from the explanation of 
these terms, ae given by some of the sages, they seem .to be 
limited to the usages of those that are virtuous and versed in 
the sacred literature, yet as the usages prevailing among trades¬ 
men, artizans and the like are maintained by the sages them¬ 
selves to be binding on them, they are not to be taken as 
limited or qualified in that manner. The limitations or quali- 
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[ a-tions, however, may be taken to be intended to exclude 
amoral customs. 

The subject of immoral customs and usages is not free from 
Bficultjr. There are certain,communities in India, whose ex- 
;ence itself may be attributed to vice and want of morals, as 
p instance the dancing girls and the'women of the town. The 
indu Law recognizes the prostitutes as forming a separate 

! ' Dinmunity and existing from immemorial times, and lays down 
ales relating to disputes between them and their paramours, 
'he existence of such a class is deemed by the Hindus to be 
anducive to the welfare of their society, and necessary for the 
reservation of the chastity of women so highly valued and jeal- 
usly guarded by them. There are usages among these unfor- 
unate women, that appear immoral to us, although they may 
e conducive to their happiness, for instance the practice of the 
doption of daughters. These outcasted women, most of whom 
have none to call their own, have recourse to adoption to 
secure a relation who would look after them in old age, 
although the minor girls so adopted may have to lead vicious 
lives: thus this practice looked at from their point of view, 
appears to be unobjectionable ; but from the other, nt appears 
immoral. There is a conflict of rulings with respect to the 
recognition by the Courts of Justice, of this usage as well as 
a few caste-customs such as that authorizing a woman to 
abandon her husband and re-marry without his consent, and 
the usage permitting divorce and re-marriage by mutual consent 
of the husband and wife. Sec Mayne § 55. 

But it should be observed that when the question comes 
before the courts for their decision, the mischief has already 
been done; and the refusal to recognise the usage serves no 
useful purpose, but in most cases involves great hardship by 
defeating expectations and disturbing settled arrangements 
of their property, intended by deceased persons to take effect 
after their death. 

Customs aod Smritis or Law. —There is a difference of 
opinion among commentators on the Mfmdnsd with respect 
to the ey ^eutiary force of customs and usages; some commen¬ 
tators oj .of opinion that usages give rise to an inference of 
being ]/(wJ on unrecorded or forgotten Sruti or Revelation, 
in the ‘^me way as Smritis do. While others maintain that 
as the learned of modern times cannot be taken to have 
been so familiar with the Yedas as Manu and other sages 
were, the usages observed by the learned of comparatively 
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recent times jsannot give rise to fin inference of being foundeql 
on Sruti, but can only give rise to an inference of being:; 
based on some now lost or forgotten Smriti with which they 
may be presumed to have been familiar. Accordingly thej|' 
hold that usages are inferior to Smritis, and must not b4' 
followed when in conflict with them. But agreeably to th», 
former view usages and Smritis are of equal authority aa; 
evidence of law; and in case of conflict between them, ‘th»j 
former must be taken to be of greater force as being actuall v 
observed in practice. | 

This view appears to accord with reason more than thte 
other, and has been adopted by the highest tribunal whicllyi 
observes,—“ Under the Hindu system of law, clear proof ojt 
usage will outtoeigh the written text of the law.” ,• 

Custom is explained by the Judicial Committee thus ,—p 
“ Custom is a rule which in a particular family or in a particulai '^ 
'district, has from long usage obtained the force of law.^ It 
must be ancient, certain, and reasonable, and being in derogation 
of the general rules of law, must be construed strictly.” 
Htirpurmad v, Sheo, 3 I. A., 259, 285. 

It raiiat not, however, be supposed that customs are always 
in derogation of the general rules of law ; for, there may not 
be any rules of the general law on a subject except what are 
supplied by customs. 

According to Hindu law and the decisions of the highest 
tribunal, the Indian courts are bound to decide cases agreeably 
to such customs when proved to exist, although they may 
be at variance with the School of Hindu law, prevalent in 
the locality. This appears to be a most salutary rule, regard 
being had to the facts that many precepts in the S^stras 
are recommendatory in character, and that many innovations 
have been introduced by Pandits of the Mahoniedan period, 
who were neither judges nor lawyers, in their commentaries 
on Hindu law. 

TIms resembles the view taken by German jurists, of 
customary law, and is opposed to that of Austin who maintains 
that the rules of customary law become positive law when 
they are adopted as such by the courts of justice or promulga¬ 
ted in the statutes of the State. The great jurist seems to 
have been thinking of the state of things in England, and 
not in a country like India where there was no statute law, 
but where the entire body of laws was based upon immemorial 
customs and usagea 



DEFINITION AND ESSENTIALS OP CUSTOMS. 


AP. I.] 


j/U Definition of custom. —Custom is a rule \«’hich m a particula 
fOrjaraily, or in a particular class of persons, or in a particula 
iBiocality, has from long usage,—obtained the force of law. 

Division of customs. —Customs may be divided under thre( 
Ijf Aeads, namely, (1) Local customs, (2) Class customs, and (3 
; feyamily customs, 

Y1 1-. Local customs are binding on all the inhabitants of f 
pMarticular locality which may be the whole country, or a pro- 
\Oince, or a district, or a town, or even a village. 

|H/ 2. Class customs are customs of a caste, or of a sect, or oi 

M'lhe followers of a particular profession or occupation such as 
fljigriculture, trade, mechanical art and the like. 

3. Family customs are confined to a particular family, such 
las those governing succession to an impartible Raj. Similar to 
Ithem are the usages of succession to maths or religious 
foundations. 


Essentials of customs. —Antiquity, certainty, reasonableness 
and continuity are essential to the validity of a custom. On this 
subject the Lords of the Judicial Committee observe as follows : 
“Their Lordships are fully sensible of the importance and 
justice of giving effect to long established usages e«isting in 
particular districts and families in India, but it is of the 
essence of special usages, modifying the ordinary law of 
succession that they should be ancient and invariable: and 
it is further essential that they should be established to be 
so by clear and unambiguous evidence. It is only by means 
of such evidence that the courts can be assured of their 


existence, and that they possess the conditions of anti<]|uity 
and certainty on wliich alone their legal title to recognition 
depends .”—Rama v. Siva, 14 M.I.A., 570, 585. 

Time immemorial.— A custom, in order to have the force of 
law, must be ancient or immemonal. It is therefore important 
to consider what is to be deemed time immemonal. In England 
the expression Time immemorial, or Time out of mind, or Time 
whereof the memory of man runneth not to the contrary, is 
considered to denote legally the time commencing from the 
reign of zhg Richard the First, i.e., a.d. 1189. 

An y/ ion has been expressed that in this country the 
time of 7 .le Permanent Settlement should be taken as the limit, 
and it is asserted that there is no rule of Hindu law on the 


point. 

This assertion, however, is not correct. The Hindu lawyers 
have laid down a reasonable rule on this question. One hunared 
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years is the l^it propounded by them. Whatever is beyonc^g^ 
century is immemo'i'hal or out of mind of man whose span j|j£ 
life according to the Sruti extends to one hundred years only . 
accordingly everything previous to it must be beyond humalj 
memory and as such immemoi'ial. See Mit. on Ydjnavalkyl^ 
ii, 27. ■ ^ 

Family Customs. —The foregoing observations apply both 
local and family customs: a family usage also must be anci^gl. 
and invariable, and being in derogation of ordinary law mdu 
be satisfactorily proved:— Raja Nagendra v. Raghunath 
W. R., 1864, 23 ; Chandrilca v. Muna, 29 I. A., 70. j’ 

But a family usage differs from a local custom in th|g 
that it may be given up and discontinued, and the diSj. 
continuance whether accidental or intentional will have the 
effect of destroying it. On this subject the Privy Counci| 
remarks:—“ Their Lordships cannot find any principle or. 
authority for holding that in point of law a manner of dei^cenu 
of an ordinary estate, depending solely on family usage, mayj 
not be discontinued, so as to let in the ordinary law ofr 
succession. Such family usages are in their nature different 
from a territorial custom which is the lex loci binding all 
persons within the local limits in which it prevails. It is 
of the essence of family usages that they should be certain, 
invariable and continuous, and well established discontinuance 
must be held to destroy them. This would be So when the 
discontinuance has arisen from accidental causes; and the 


efltect cannot be less, when it has been intentionally brought 
about by the concurrent will of the family.”— Raja Rajkissen 
V. Ramjoy, 19 W. R,, 8, 12 = 1. L. R., 1 C., 186, 195. 

For the validity of a family custom it is not necessary that 
the family should possess an estate which is technically known 
as a Raj in the north of India or a Polliem in the south of 
India : Ohoudhry v. Noivlukho, 2 I. A., 263, 269. 


Customs and Usages. —Although the terms custom and 
usage are often used as convertible terms, still sometimes a 
distinction is drawn between them, and the former is applied to 
those rules of which antiquity is an essential incident, and 
the latter is used to designate those that may be of recent 
origin, such as those relating to trade or agriculture. 

With respect to the nature and character of mercantile usage, 
the Judicial Committee observe:—“There needs not either 


the antiquity, the uniformity or the notoriety of custom which 
in respect of all these becomes a local law. The usage may be still 
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course of growth ; it ma^ rejjuire evidence /or its support 
MO each case; but in the result it is enough, if it appear to be 
“lo well-known and acquiesced in, that it may be reasonably 
presumed to have been ain ingredient tacitly imported by the 
jarties into their contract Juggo v. Manih, 7 M.I.A,, 269, 
J82; 4 W. R., P. C., 8, 

The same principles apply to an agricultural usage which 
^^ay be of recent origin, lapse of a long period of time being not 
[liecessary for its growth ; for instance, the usage of transfer- 
ability of occupancy holdings may be established by evidence 
l)f transfers by the tenantry without the landlord’s consent, to 
Jvhich no obiection was made by him : Dalglish v. Chizuffer, 
L. R., 23 a, 427 : 3 W. N., 21. 

The Evidence of custom —should be unambiguous and such 
,4s to prove the antiquity, uniformity and continuity as well as 
[fthe publicity of the usage, and the conviction of those follow- 
|'ing*it that they were acting in accordance with law. The 
jstatements of experienced ana competent persons of their belief 
that acts done in accordance with the usage are legal and valid 
are admissible as evidence, provided they be supported by 
actual examples of the usage asserted; Gopal v. RaqhupatL 
7 M. H. C., 250. 


Instances in which the custom or usage was followed, 
e^ecially Judicial decisions, in which the same was recognized, 
afford evidence of its existence: Harnahh v. Mandil, I. L. R., 
27 C., 379. But a few instances of recent date are not suffi¬ 
cient to establish a custom that must be shown to have existed 
from time immemorial: Luchmun v. Mohun, 16 W. R., 179 ; 
Kakarla v. Raja Venkata, I. L. R., 29 M., 24 ; 16 M. L. J., 8. 

But an agricultural or mercantile usage that need not be 
ancient may be proved by statements of persons who are in a 
position to know of its existence in their locality : Sariatulla 
V. Pran, I. L. R., 26 C., 184. 

Sources of positive law. —It has already been indicated that 
the Smritis and Customs are the sources of the positive or 
lawyer’s ly|. The definition given by Yijnavalkya, of Cause 
of Actio^ 'mplies the same view : (Text No. 22). For, it is 
declare^ > ,.Jb a Cause of Action arises when a person wronged 
in a manher contrary to the Smriti or a Custom, complains to the. 
Kin^. Manu also appears to support the same view; for, he 
ordains that the King should decide causes of suitors according 
to rules founded on local customs and the codes of laiv (Text 
No. 20.) , 


R. U—4. 



26 SOURCltS OF POSITIVE LAW. [OHAP. I, 

... r 

9 ut it has already been observed that certain innovationi .9 
have been introduced by the later commentators of the Mahoj^' 
medan period, and are contained in the Upa-Pur4nas or minoij.- 
subsidiary Furdnas which are modern compositions by Br 4 hma<,’ 
nical writers. It is on the authority of these spurious works|j 
that some recent commentators maintain that certain practice^ 
sanctioned or ordained by the Smritis must , not be followed i:^^ 
this Kali age. Some of these practices were condemned b^^- 
the Smritis themselve.s, some are declared by the MitAkshan^. 
and other principal commentaries to have ceased to be binding., 
at present on the ground of the same being abhorred by tb A 
people, while the rest appear to have been opposed to the! 
Brdhmanical interests. For instance, the caste superiority ov 
Brdhmanas depended according to the Smritis entirely on the| 
study of the sacred literature and on possession of superior^ 
merit, in the absence of which they could not claim to be, 
' better than Siidras. The object which these writers seem to Iftive 
had in view, was, to secure by these innovations their heredi¬ 
tary superiority and exclusiveness by preventing mixture with 
lower castes. But Purdnas cannot override the Smritis which' 
are admittedly superior to the Purdnas in authority. In order 
to .obviate this difficulty, these comparatively recent commen¬ 
tators cite by the name of Srariti, those passages of these secon¬ 
dary Purdnas which are that is, which declare rules 

of conduct, or in other words, which enjoin men to dd or abstain 
from doing anything. 

Accordingly, the Pandits who were appointed to advise the 
judges of the British Indian Courts, on points of Hindu law 
and usage, misled them by incorrectly representing these inno¬ 
vations to be as authoritative as the Smritis. 

And Sir William Jones was misled into giving prominence 
to certain passages of an Upa-Purdna on these innovations, by 
inserting their English version at the end of his translation of 
Manu’s Code, which passages were palmed off on him, as 
Smritis or passages of law. 

But it should be observed that the names of SmHti and 
Purdna are given to different works ; and while dealing with 
the relative authority of these works, the Smritis have been 
pronounced to be superior to the Pwdnas. Hence it is difficult 
to understand how some passages of the Purdnas can be called 
Smriti. 

It. has already been observed that even passages of the 
Smriti, the origin of which may reasonably be traced to 
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covetousness of the priests, pr selfishness of any^ persons, are to 
|®)e rejected as spurigus and fraudulent interpolations. • 

I Hence these innovations, in so far as they appear to be 
Mictated by improper motive^ of the writers, cannot be regarded 
|to be of-any weight; far less can they be treated as authority. 
t As regards the relative authority of Smritis and Customs 
Itvhen they are in conflict, it has already been shown that it is 
liow settled law that the latter override the former, 
f But Kumd,rila Swdmiu and other commentators of the 
^fmdnsd school of philosophy, who were opponents of the 
iBuddhists and supporters of Brahmanism,. and took upon 
Ahemselves the task of refuting the peculiar doctrines of 
[Buddhism, felt themselves bound to maintain the superiority 
fof the SAstras over human institutions, and were therefore 
'unwilling to accept the authority of customs and usages 
that are -contrary to the Sutras. Accordingly, those who 
reluctantly admitted the binding character of such customs 
and usages, did however, maintain that their authority should 
be confined only to the locality, or to the caste or the class of 
persons, where or among whom, they are found to prevail, that 
is to say, the authority of the Sdstras should be curtailed 
only to that extent and no further. 

Commentaries. —The Sruti and the Smriti are, theoretically 
speaking the sources of law. But all these are now practically 
replaced by the Nibandhas or digests or commentaries that are 
accepted as authoritative expositions of Hindu law in the 
different provinces, The commentators profess to interpret 
the law enunciated by the Smritis or Codes of Hindu law. 
A critical reader of the different commentaries on Hindu law 
will be impressed with the idea, that the positions maintained 
by them respectively, which are at variance with each other, 
cannot all be supported by the texts of the Smritis, which they 
profess to interpret, but which appear to have been made 
subservient to their views, by ringing changes upon the 
language of the texts, rather than correctly interpreted. This 
fiction of interpretation is found in every system of law. A 
rule of 1^,/ is sometimes enlarged in its operation so as to 
include te not covered by its language, or curtailed so as to 
exclud^' base that falls within its terms: and this is designated 
rational interpretation based upon intention. Whenever you 
have a rule that is rigid in theory and you wish to get out of 
its terms, yoti; must have recourse to the fiction mentioned 
above. This mode of changing law is not peculiar to Hindu 
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law, but is common to many systems of jurisjirudence. TL 
commentaries, however, have replaced the Smritis; and it b 
not open to any one to examine whether a particular positic^. 
maintained by an authoritative commentary accepted as. suc|[ 
in a locality, is really supported by the Sdstras. f 

Clear texts and principles. —But it must not be supposer, 
that the commentators have no respect for the Smritis, ai(^ 
have always disregarded or discarded them for the sake 
any principle introduced by them. On the contrary whl^^ 
there is a clear and unambiguous text laying down a particulf. 
rule, effect is given by them to it, although the same f. 
inconsistent with any principle referred to by them. In fac| 
they refer to common feature while dealing with individual 
cases, from which a general principle may be deduced. Ou]; 


courts, however, have gone further, they have deduced suclj 
general principles from the particular cases, and applied then]| 
to other cases to which they were not intended to apply. The 
generality of the expressions that may be found in som*. 
instances were not intended to be expositions of the whole law, 
and cannot be taken to establish a proposition that raaj 
seem to follow logically from them, since the law is not alwaysi 
logical at all; (Quinn v. Leathern, H.. L., 1901, A. C., 459).! 
For instance, a text of Yama provides in clear and un-: 
ambiguous language that the whole and the half brothers of a, 
member of a joint family succeed equally to his share in the ' 
joint immoveable property, if succession opens to brothers. 
Effect is given to this text in the Ddyabh4ga, but the Calcutta 
High Court refused to follow it. Another instance is the cur¬ 
tailing of women’s rights in inherited Stridhan property, by the 
deduction by our courts, of a general principle from the curtail¬ 
ment of the heritable right which Jfmdtavdhana for the first time 
conferred on women m the property of males even when 
members of joint families, which (curtailment) he effected on 
the authority of a particular text relating only to the widow’s 
right to the husband’s estate, but extended by him to the estate 
of all males, with respect to which only the law was changed 
by him, and not intended by him to be extended to Stridhan 
property, succession to which he had dealt with in a separate 
earlier chapter, where equal heritable right of sons and 
daughters in their mother’s estate is clearly declared by him, 
BO mat it would not be reasonable to say that the daughters 
take a lesser interest than the sons, in the shares respectively 
i^otted to them. 
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'Of Hindu and Mdhomedan. periods. —The comiuentaries of 
Hindu period appear to have been composed by practical 

i layers, while' those that came into existence during the 
ihomedan rule, were written^ by “ Sanskritists without law,” 
10 seem to be narrow-minded Brdhmanas having no concern 
bh the administration of justice, and whose works are more 
igious and speculative than secular and practical, and contain 
my innovations of a retrograde character. The Mitdkshard 
d the Ddyabhdga, the two commentaries of paramount 
bhority giving rise to the two principal schools of Hindu law, 
works of the former description, compiled by persons of 
vanced views, who have developed and improved the Hindu 
i.v in many respects. There are many works of the latter 
’scription, including the treatises on adoption, which properly 
('■eaking, are not entitled to any authority as regards the 
j^vel rules sought to be introduced by them, upon the 
[|»thority of the Upa-Puranas fabricated by BiAhmanical 
Triters lor the benefit of their own class. 

/ Age of Dayabhaga. —Jfmiitavdhana the author of the 
pdyabhdga appears to have flourished in the last quarter of 
Ihe eleventh and the first of the twelfth century of the 
phristian era. The evidence of his age, almost conclusive, is 
afforded by some passai^es of the Kdla-Viveka another work of 
ithe same author, in which he states the occurrence of certain 
astronomical positions of the sun and the moon in the years 
1013 and 1014 of the Saka era, in such a manner that the 


same appear to have been observed by himself, or to have 
occurred at his time and were well-known. This agrees with 
the account of Ji'nnita, given by Eru Misra in his Kula- 
Kirikd or Social History of the Bengal Brdhmanas, in which 
he is stated to be the seventh descendant of Bhatta-Ndrdyana, 
one of the five learned and virtuous Brdhmanas who together 
with the five learned Kdyasthas were sent by the King of 
Kdnyakubja the modern Kanauj at the request of A'disiira 
the iCing of Bengal, and who reached Gaur the then capital 
of Bengal, in the month of Magh of the year 999 of the 
Sambat erf iwhich is 57 years in advance of the Christian 
era which / ^|n is 78 years in advance of the Saka era. 

As w^ /anticipated above, it now appears from the account 
given by 'Em Misra that Jhniitavdhana was the Minister of 
viswaksena a King of Bengal, and also Administrator of 
Justice, and wasx;elebrated for his great learning. See Preface 
to the second edition of the Ddyatattwa. 
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TwoSchpols.— The diflferent commentaries have given rii 
the several schools of Hindu law, which are ordinarily said t] 
five in number. But properly speaking there are only two pri 
pal schools, namely the MiUksl^rd and the Ddyabhdga SchoF°®** 
The MitAkshard which is undoubtedly anterior to 
D4^abh4ga is a running commentary on the Institute 
YAjnavalkya, by Vijminesvara called also Vijndna-Yogin 
cites texts of other sages, and reconciles them where they s^I' 
to be inconsi.stent with the Institutes of Ydjnavalkya. 1 
concise commentary is universally respected throughout ■ 
length and breadth of India, except in Bengal where it yie 
to the Ddyabhdga, on those points only in which they diff 
but it may be consulted as an authority even in Ben^ i®** ’ 
regarding matters on which the Dayalihdga is silent. T 
Dlyabhaga, however, is not a commentary on any particu' 
code, but professes to be a digest of all the codes, wlyle^ 
maintains that the first place ought to be given to the code! 
Manu. This coniinenlary, or that portion of it which is n^ 
extant, is confined to the subject of partition or inheritan^"^ 
alone, whereas the Mitdkshard is a commentary on all branch<£® 
of law in its widest sense, professing as it does to elucidate tir® 
Institutes of Ydjnavalkya. V® 

The Mitakshara School —may be sub-divided into four o\ 
five minor or subordinate schools that differ i^j some minoi*' 
matters of detail, and are severally accepted in the differenf 
provinces, where the Mitdkshard is concurrently with somd 
other treatises or with local customs, accepted as authority ^ 
the former yielding to the latter, where they difier. 

Schools and Commentaries. —The schools, and the com men -I 
taries that are respected as authorities respectively, may bcj 
stated thus :— 

’Ddyabhdga. 

Mitikshord. 

.. Ddyatattwa. 

Ddya-Erama-Saugraha 
.Viramitrodaya. 

JMit&kshard. 

\yiramitrodaya. 

( Mitdkshard. 

V i vdda-Ratndkaro. 
y i vdda-Chin t&mani. 

tMitiksbari. 

Bombay School ... -lyydTabira-Maydkha. 

lyiramitrodaya. 


Bengal School 


Benares School 


Mithild School 
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Madrns School 


I may add, 

The Punjab School 


'Mit^kshnr&. 

Smriti-Chandriki. 
Par&sara*M&dha va. 
Viramitrodaya. 

'Miiikshar&. 

Viramitrodaya. 

The Punjab customs, 
compiled in the Riwaz-i-am. 


The Viramitrodaya generally follows and maintains the 
doctrines of the Mitdkshard. *It refutes the contrary doctrines 
of the Bengal school, meeting the arguments put forward by 
the founder of that school and by his follower Raghunandana 
the author of the Ddyatattwa, to support the positions that 
are opposed to the Mitdkshard school. In the unchastity case, 
{Moniram v. Ken, I. L. R., 5 C., 776 = 7 I. A., 115) the 
Judicial Committee held that the Viramitrodaya “may also, 
like the Mitdkshard, be referred to in Bengal in cases where 
the DAyabhdga is silent.” 

The Schools of Hindu Law are recognized by the later 
commentators, and cite opinions of the founders of other 
schools thus, (tfn nrwr:, or ffu and so forth) so say the 

eastern lawyers or the southern lawyers. • 

Works on adoption. —The Dattaka-Mimansa and the Dat- 
taka-Chandrik4 are two treatises on adoption, which have come 
to be regarded as authority by reason of their being translated 
into English at an early period of British rule, and of the 
mistaken view of their being works of authoritative commenta¬ 
tors : and it is said that where they differ, the latter is accepted 
as an authority in Bengal and in Madras; while the former is 
respected in the other schools. But the truth is that the 
first purports to bo written by a Benares Pundit in the 
middle of the seventeenth century, and the second appears 
to be a literary forgery ; and the innovations introduced by 
them were nowhere followed by the people in practice, nor is 
there any cogent reason why they 'should be. 

Dattaka*Chandrika a literary forgery. —There is a great dis¬ 
pute regard?' g tlje authorship of the Dattaka-Chandrikd. The 
work prof/ ^ to have been written by MahAmahopAdhyflya 
Kuvera. notwithstanding, Sutherland, the learned trans¬ 
lator, came to the conclusion that it was composed by the 
author of the Smriti-Chandrik&, apparently from a misconcep¬ 
tion of the meaning of the sloka with which the book opens. 
The styles of the two works are so different that they cannot 
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be held to have been written by the same author. In Bengal, 
however, thdre is a tradition tha't it was a literary forgery by 
Baghumani VidydbhUshana who was the pundit of Colebrooke. 
There are only two slokas in the book, composed by the 
author; the opening one misled the learned translator of the 
work into the opinion mentioned above, and the concluding one 
which is aix acrostic, supports the Bengal tradition. It runs as 
follows :— 

T —^—1 1 

The tradition furnishes us with the account of the circum¬ 
stances under which the book was written, and the internal 
evidence afforded by the book itself lends considerable support 
to it. The circumstances under which it was composed may 
shortly be stated thus; There was a well-known titular’Raja 
of Bengal, who had adopted a son before a son was born to 
him. After his death a dispute arose between the real and 
the adopted sons regarding succession to the estate left by the 
titular Kaja. The estate left by the Raja was supposed to be 
a Raj, and one of the questions raised was whether the adopted 
son could take a share of the Raj; and the other question 
was whether the adopted son could take an equal share with 
the real legitimate son, regard being had to the feet that the 

g irties were Kdyasthas of Bengal, who were taken to be 
ddras. Both these questions were to be answered in the 
affirmative according to the exposition of law contained in this 
book, and the book itself is believed to have been written at 
the instance of the party claiming by virtue of adoption. 

The Dattaka*Mima'nsa', —also appears to be written on 
purpose to invalidate the affiliation of a daughter’s son. It 
is doubtful whether it was really written by Nanda Pandita. 
The biased and forced arguments advanced by its author in 
support of the innovations introduced by him, especially in the 
second Section, give rise to a suspicion that it is similar to 
the Dattaka-ChandrikA as regards its origin. 

There is no cogent reason for regarding these treatises as 
authority. But the adventitous circumstance of being translated 
into English at a comparatively early period, and the 
ignorance of their age, led the judges to treat them as 
authority. Justice Knox who is a Sanskrit scholar held that 
their authority is open to examination, explanation, criticism, 
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adoption, or rejection like any scientific treatises on European 

O rudence. But the Judicial .Committee obserfes that their 
ihips cannot concur with that learned judge, because, 
“such treatment would not allow for the eftect which long 
acceptance of written opinions’has upon social customs, and it 
would proBkbly disturb recognised law and settled arrange¬ 
ments.” Their Lordships, however, add,—“ But, so far as 
saying that caution is required in accepting their glosses where 
they deviate from or add to the Smritis, their Lordships are 
prepared to concur with the learned judge .”—SH Balusu v. 
Sri Balusu, 26 I.A., 113, 132^=1.L.R.,22 M., 398. 

Collector of Madura v. Mootoo Ramalinga. —The following 
extract from the judgment of the Privy Council in the case of 
Collector of Madura v. Mootoo Ramalinga Sathapathi, in 12 
M. I. A., 397, 435—throws considerable light on several points 
and should be carefully perused :— 

"The remoter sources of the Hindu law are common to all* 
the different schools. The process by which those schools have 
been developed seems to have been of this kind. Works univer¬ 
sally or very generally received became the subject of 
subsequent commentaries. The commentator puts, his own 
gloss on the ancient text; and his authority having been 
received in one and rejected in another part of India, schools 
with conflicting doctrines arose.’ Thus the Mitdkshar^, which 
is universal^ accepted by all the schools except that of Bengal, 
as of the highest authority, and which in Bengal is received 
also as of high authority, yielding only to the Ddyabhdga in 
those points where they differ, was a commentary on the 
Institutes of Ydjnavalkya ; and the Ddyabhaga which, wherever 
it differs from the Mit^kshard, prevails in Bengal, and is the 
foundation of the principal divergences between that and the 
other schools, equally admits and relies on the authority of 
YAjnavalkya. In like manner there are glosses and commen¬ 
taries upon the MitaksharA which are received by some of the 
schools that acknowledge the supreme authority of that 
Treatise, but are hot received by all. This very point of the 
widow’s rigfl to adopt is an instance of the process in question. 
All the sf >ls accept as authoritative the text of Vasishtha, 
which sa/ ; - Nor let a woman give or accept a son unless with 
the aissent of her lord.’ But the MithilA school apparently 
takes this to mean that the assent of the Jiusband must be 
given at the.time of the adoption, and therefore, that a widow 
cannot receive a son in adoption, according to the Datteka 

a. u—s. 
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form, at all. The Bengal School interprets the text ^ 
requiring aif express permission given by the husband in his 
lifetime, but enable of taking effect after his death ; whilst the 
Maydkha and Kaustubha Treatises which govern the Mahrattd 
School, explain the text away by saying, that it applies only to 
an adoption made in the husband’s lifetime, and is not to be 
taken to restrict the widow’s power to do that which the 
general law' prescribes as beneficial to her husband’s soul. Thus 
upon a careful review of all these writers, it appears, that the 
difference relates rather to what shall be taken to constitute, 
in cases of necessity, evidence of authority from the husband, 
than to the authority to adopt being independent of the 
husband. 

“ The duty therefore, of an European Judge who is under 
the obligation to administer Hindu law, is not so much to 
inquire whether a disputed doctrine is fairly deducible from the 
earliest authorities, as to ascertain w'hether it has been received 
by the particular school which governed the District with 
which he has to deal, and has there been sanctioned by usage. 
For, under the Hindu system of law, clear proof of usage will 
outweigh the written text of the law. * * * 

“The highest European authorities, Mr. Colebrooke, Sir 
Thomas Strange and Sir William Macnaghten, all concur in 
treating as works of unquestionable authority in the South 
of India the Mit4kshard, the Smriti-Chandrik^, and the 
M4dhavyam, the two latter being, as it were the peculiar 
Treatises of the Southern or DrAvida School. Again, of the 
Dattaka-Mfm4ns4 of Nanda Pandita, and the Dattaka- 
Ghandrikd of Devanda Bhatta, two Treatises on the particular 
subject of adoption. Sir William Macnaghten says, that they 
are respected all over India; but that when they differ the 
doctrine of the latter is adhered to in Bengal and by the 
Southern Jurists, while the former is held to be the infallible 
guide in the provinces of Mithild and Benares.” 

Mitakshara & Dayabhaga. —The Mitdkshard is undoubtedly 
the earlier of the two leading treatises of paramount authority, 
and the Ddyabhdga is deemed as an enactment amending the 
Mitdkshard law m Bengal. This view follows from what is 
stated in the above case and also in Bhugwandeen Doobey's 
case : 11 M. I. A., 487, 507. And in the well-known case of 
Kerry Kolitanee, Justice Dwarkanath Mitter after referring 
to a pa^ge of the Mitdkshara in a Bengal case, explains the 
same view, in these words,—“ It is true that there is no special 
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discussion on this point in the Ddyabhiga, but the reason of 
this omission is obvious. The’ authority of the AfitdksharA, it 
should be remembered, was at one time supreme even in Bengal, 
and as the author of the Ddyabhaga did not intend to dispute 
the correctness of all the propositions laid down in that treatise, 
we need not be at all surprised at his silence in regard to some 
of them. It is for this reason that the Mitdkshari is still regard¬ 
ed as a very high authority on all questions in respect of which 
there is no express conflict between it and the works prevalent 
in that school, as may be seen from the remarks made by the 
Privy Council in the case already referred to”: 19 W.R., 367,372; 
7 I. A., 115, 126. See also Ahhay v. Haii, I.L.R., 35 C., 721. 

The Ddyabhdga may also be referred to in a Mitikshard 
case, on points in which the latter treatise is silent; and, in fact, 
all the commentaries of the difterent schools may be consulted 
on points in which the treatises regarded by any school as 
of special authority are silent, in the absence of conflict with 
any doctrine maintained by that school: Rai Bishen v. Mt. 
Asniaida, 111. A., 164, 179. 

Noii'Hindu view of Hindu Law. —Those that are not inclined 
to accept the Hindu idea of a divine origin of laws would 
have no hesitation to allow that they are based upon immemorial 
customs and usages, and call them the unwritten laws of India ; 
and as being the law of the majority of the population, these 
may be deetned the Common Law of the country. But the 
Hindu Law is not now the territorial law of Hindusthan. In 
Hindu times the validity of customs such as have already been 
set forth, was admitted, so the law of inheritance, marriage, &c., 
under the Smritis, was not purely territorial. The Hindus 
however, had a complete Code of laws, both Adjective and 
Substantive, and the latter was discussed under eighteen heads 
called topics of litigation, which resemble the actions of the 
English Common Law. 

Branches of Hindu Law, now in Force. —Under the British 
rule the Hindus have been suffered to be governed by their own 
law as regards Succession, Inheritance, Marriage, Religious 
Institutions, /,/id Caste:—Reg. IV of 1793, Sec. 15. Hindu 
Law has the^ ’?re become the personal law of the Hindus. 

The j;prudence or positive law as dealt with in the 

Codes of the Hindu sages appears to be complete and 
exhaustive, and includes all branches of law, suitable to the 
ejtigencies of Hindu society, and actually prevalent therein ; 
so that it cannot be said that the Codes were defective, and 
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left out of consideration, any department of law. ^ And the 
charge of incompleteness brought forward by Sir Henry 
Maine in, his Village Communities, in consequence of there 
being a singular scarcity of ^rules relating to tenure of 
land, and to the mutual rights of the various classes engaged 
in its cultivation,—appears to be erroneous and due to the 
misconception that the present system of land tenures which 
came into existence since the Permanent Settlement had 
always existed here. On the contrary, according to Hindu law 
the peasant was the proprietor of the land cultivated by him, 
and the ruling power was entitled not as Landlord but as 
Sovereign,- to a certain proportion of the produce yielded by 
tlie land, not exceeding one-sixth, which was tax not rent, 
thei e being no words in the Sanskrit language for landlord, 
tenant and rent; and the relation upon which this payment w'as 
based is expressed by the conjoint word meaning 

■ relation of Sovereign and subject, though this word is* now 
used to convey the relation of landlord and tenant, but it em¬ 
bodies the true fundamental principle of the Land Revenue, 
and negatives the idea of tlie State being the Landlord or Pro¬ 
prietor of Land,—an idea contrary to the ancient law and 
customs of this country. • 

The Hindu Jurisprudence is divided into two parts: the 
first deals with adjective law under the name of Vyavahdra- 
Miitrika meaning literary “mother of litigation”, ai?d the second 
deals with the substantive law. All possible wrongs were at first 
divided into eighteen classes, and there were eighteen Forms 
of Action corresponding to them : (Text No. 20). Later on 
another cla.ss was added to obviate the difficulty created by the 
earlier clas.sification, similar to that which gave rise to the 
Court of Chancery in England, and another Form of Action 
was recognised corresponding to that class under the name of 
, Miscellaneous (Text No. 21), in which the proceeding 

commenced at the instance of the King, who had to be moved 
by parties in cases instituted for their benefit, when these 
cases could not come under any one of the eighteen Forms 
of Action.—See Introduction to the English translation 
of the Vivdda-Ratn4kara, pages XVII et seq. 

.English versions of Sanskrit law books. —Hindu law is 
locked up in Sanskrit the most perfect and difficult of the 
ancient classical languages: the codes and the commentaries 
ara all written in- it, to which our lawyers and judges have no 
access. They have, therefore, to acquire the knowledge of 
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Hindu law from the English versions of the Sanskrit works, 
the English text-books on Hindu law, and the reports and the 
digests of the case-law. 

As regards the translations of works on Hindu law, a few 
purport to be done by person^ who were either almost ignorant 
of Sanskrit, or had but a smattering of the same. The Vivdda- 
ChintAmani purports to be translated into English from the 
original Sanskrit by a Bengali gentleman who had very little 
knowledge of Sanskrit: it was translated into Bengali by a 
Pandit appointed by him, and then the Bengali version was 
done bj’^ him into English. This accounts for the many 
mistakes that are found in this work. The author of the 
English version of the Smriti-Chandrikfi also, had only an 
imperfect knowledge of Sanskrit. 

It is remarkable that some persons are affected by a 
peculiar weakness which creates a hankering after the false 
reputation of being a Sanskrit scholar, which may no doubt be 
of some advantage to a lawyer. It is not difficult for an 
educated Hindu whose mother tongue is derived from Sanskrit, 
to pick up a smattering of Sanskrit, and to deceive those that 
are completely ignorant of it, by a show of his reayy second¬ 
hand knowledge, and to pass for a Sanskrit scholar before them ; 
and sometimes such a person is found to become ultimately 
so self-deceived as to fancy himself a master of that language, 
which in truth he is not. Mistakes arise not only from the 
translator’s imperfect acquaintance with the original, but there 
are various other causes and circumstances from which errors 
and' imperfections creep into the English translation, even 
when done by genuine Sanskrit Scholars. The Sanskrit works 
on law cannot be fully understood even by a Sanskrit scholar 
except with the aia of learned Pandits familiar with the 
traditional interpretation of them. 

Besides, lawyers and judges without Sanskrit, sometimes 
misconstrue and misunderstand the meaning of passages of the 
English versions, in consequence of their ignorance of the 
•method of writing and the process of reasoning adopted by the 
commentatprs. The Full Bench decision in the case of Apdjt 
v. Rdm, 1 / ii. E.., 16 B., 29, furnishes an instance of misappre¬ 
hension , le meaning of a passage of the Mit^kshard by the 
majority ot the learned judges. 

The division of the English versions into small paragraphs, 
made by Colebrooke and other translators, solely for the con¬ 
venience of reference, misleads the readers to think each of 
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these paragraphs to correspond to a verse in the original, and 
to be compTet« in itself, whereas ‘the originals are written in 
prose, quoting passages from the Smritis, which are no doubt 
in verse, in the majority of instances, and a paragraph may be 
a link in a chain of argument extending over more than one 
paragraph. 

Who are governed by Hindu law? —The Hindu law applies to 
Hindus by birth, that have not openly renounced Hinduism by 
adopting any other religious persuasion. Buddhists, Jainas and 
Sikhs of India who had been Hindus continued to be governed 
by Hindu law, notwithstanding their renunciation of the Hindu 
religion and usages, as there was no civil law intimately con¬ 
nected with their religion or system : and they are still amenable 
to Hindu law. Tlie Hindus and the Buddhists were expressly 
excluded from the operation of the Succession Act, the present 
territorial law on the subject; and the Sikhs and the Jainas 
appear to have been included under the term ‘Hindu’ in that Act. 
Hindu perverts to Islamism are subject to the Mahomedaii law 
of inheritance which forms part of their divine law. Some 
difficulty had been felt about the law to be applied to Hindu 
apostates to Christianity, there having been no territorial law 
on the subject before the passing of the Succession Act in 
1865 A.D. Hindu law was applied to those that followed the 
customs and usages of the Hindus in other respects. 

- In the case of Fanindra Deb Raikat (I. L. R., 11 Ck, 463) the 
Judicial Committee have laid down that a family that was not 
Hindu by descent and origin, but had gradually adopted Hindu 
customs, was not, on that account, to be governed in all 
matters by Hindu Law unless proved to have been introduced 
into it as customs: and held that as the custom of succession 
upon adoption was not shewn to have been so, the party 
relying upon adoption had no title. 

Renunciation of Hinduism and return: —The following obser¬ 
vations of the Judicial Committee with respect to a Hindu be¬ 
coming a Brahma, and to a Hindu or a Sikh departing from 
the stondard of orthodoxy in matters of diet and ceremonial 
observance, are of some practical importance in these days,— 

“ The learned judges of the Chief Court examined the 
literature bearing upon the Brslhrao Society; they had before 
them much important evidence with reference to the Brdhmos 
and the relation of their principles and their organization to 
the Hindu i^stem; and they came to the conclusion that a 
Sikh or a Hindu by becoming a Brdhrao did not necessarily 
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cease to belong to the community -in which he was born. 

. They also found on the evidence that the testator never became 
a professed Brdhmo at all. In both these conclusions their 
Lordships agree. , 

“Their Lordships agree with the learned judges of the 
Chief Court in thinking that such lapses from orthodox practice 
(in matters of diet &c.) could not have the effect of excluding 
from the category of Hindu in the Act (V of 1881) one 
who was born within it, and who never became otherwise 
separated from the religious communion in which he was born.” 
Ti,am V. Jogendra, 30 I. A., 249, 257. 

A Hindu who has renounced Hinduism is entitled to re¬ 
vert to Hinduism after having performed the religious rite of 
expiation and repentance ()• Accordingly his infant son 
can with his consent and approval also revert in the same 
manner, and can therefore be given in adoption to a Hindu ; 
Kumm V. Satya, I. L. R, 30 C., 999. 

Migration and School of Law. —The Schools of Hindu Law 
applying as they do to Hindus of particular localities, may be 
called g'Masi-territorial. Hence it is the pnmd facie presumption 
that a Hindu is governed by the school of law in force in the 
locality where he is domiciled. But this presumption may be 
rebutted by proof that the family to which he belongs 
had migrated from another province in which a different school 
prevails; f8r, in such a case, the presumption of law is in 
favour of the retention by the family, of the law and usage of 
the country of its origin. But this presumjition again may be 
rebutted by proving that the family has adopted the law and 
customs of the place of its present domicile, and then it will be 
subject to the School prevailing in that place : {Ram v. Cliandra, 
I. L. R., 20 C., 409 ; Soorendra v. M. Heeroomonee, 10 W.R., 
P. C., 35 ; Lukkea v. Gunga, W. R, G., 56). 

‘ The mode in which the religious ceremonies are performed 
is relied on as the test for determining whether a family proved 
to have migrated from one province to another, adheres to the 
law of the former place or has adopted the doctrines prevalent 
in the plac^^ its new domicile: {Rutchputty v. Chandra, 2 M. I. 
A., 132; B ' Padma v. B. Dooler, 4 M. I. A., 259 ; R. Srimuty 
V. R. Koof > „ 4 M. I. A., 292 ; Ram v. Kaminee, 6 W. R., 295). 

It sh6dld be observed that it is of the first importance to 
enquire into the origin of the family. The origin, if ascer¬ 
tained to have been in a different place, gives rise to the pre¬ 
sumption that the family preserves the customs of its place 
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of origin. Of evidences which go to prove or rebut this 
presumption/ the most direct are instances of succession in 
the family, and next, ceremonies at marriages, births and 
ShrAdhs. Pdtrhati v. Jagadish, 291. A., 82 = I.L.R., 29 C., 433 
= 6 W.N., 490. 

By marriage the wife acquires the domicile of the husband, 
and the domicile continues during the widowhood unless she 
adopts a new domicile ; Kanhibax. Shnpat, I. L. R., 19 B., 697. 

Statutes on Hindu law. —The Hindu law has to a certain 
extent been modified and supplemented, (1) by legislative 
enactments, and (2) by judicial decisions of the liigbest tribunals 
in England and India. 

The Acts relating to Hindus are—Act XXI of 1850, cited 
as the lex loci Act, which repeals tliose provisions of the Hindu 
and the Mahomedan laws, that exclude from inheritance 
persons professing a religion different from that of the person, 
succession to whose estate is in dispute ; 

Act XV of 1856, which legalizes the re-marriage of Hindu 
widows in certain eases, and declares their rights and 
disabilities on re-marriage; 

And <A.ct XXI of 1870 called the Hindu Wills Act and Act 
V of 1881 called the Probate and Administration Act, which 
extend to Hindu Wills certain provisions of the Succession Act 
with some additions and alteration.s. 

Case law. —I now come to the most important i^urce of the 
present Hindu law, namely, the case-law consisting of the deci¬ 
sions of the Judicial Committee of His Majesty’s Privy Council, 
and of the Highest Courts of Justice in this country. These 
have practically superseded the Nibandhas or Commentaries. 
These decisions immediately affect the parties to the suits, but as 
precedents they are bi tiding on the entire community. In apply¬ 
ing the law to particular cases, the judges expressly or by 
necessary implication enunciate what the law is : and the view of 
the law expressed and acted upon by them serves as a guide in 
similar cases arising subsequently, and is taken to have a binding 
force. An expression of opinion on a point of law, not necessary 
to be determined for the purpose of deciding the case, though 
respected, is not considerea to be binding and is called an 
ohit&i' dictum. 

European authorities and judges. —The Hindu law as con¬ 
tained in the Commentaries is silent on many points of detail, 
and the judges of the superior courts have had to supply this 
deficiency by laying down rules on such points as fmey were 
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called upon to decide. The administration of the Hindu law by 
the English judges shows forth in clear light the Administrative 
capacity, the indomitable energy, the scrupulous care and the 
strong common sense of the Eriglish nation. They commenced to 
administer justice with the aid of Pundits appointed to advise 
them on Hindu law. Within a short time the leading treatises 
and a few others were gradually done into English by Sir W. 
Jones, Mr. Colebrooke and Mr. Sutherland. Systematic and 
concise treatises on Hindu law were also composed by Sir F. 
Macnaghten, Sir T. Strange and Sir William Maenaghten. The 
opinion of these learned text-writers is respected as being based 
upon considerable research, and consultation with learned Pan¬ 
dits. It cannot but be admitted by an impartial and competent 
critic on perusing the reports of eases, that in the majority of 
instances the conclusions arrived at by the English Judges are 
perfectly consistent with the law and feelings of the Hindus. But 
there were difficulties almost insurmountable b}'^ foi-eigners in the 
way of a correct understanding and appreciation of the argu- 
men'tative works on a system of ancient law suited to the condi¬ 
tion and the feelings of a people, opposed to their own ; espeeialljr 
when they had no access to the original books, and the princi¬ 
ples of the system of reasoning, followed by the Hindu writers. 
The rules of Hindu law on many points .seemed! to the English 
lawyers to be vague and capable of diverse interpretations. 
Where therefore arguments 'pro and con seemed to them to be 
equally balanced on any particular point of law they would 
naturally be disposed to adopt a view that accorded with their 
own feelings, associations and prcesumptiones hominis, but 
which might be altogether opposed to the Hindu view. 

In this connection should be read the following observations 
made by the Judicial Committee in the case of Runguma v. 
Atcharna, (4 M.I.A., 1, 97):—“At the same time it is quite im¬ 
possible for us to feel any confidence in our opinion upon a sub¬ 
ject like this, when that opinion is founded upon authorities to 
which we have access only through translations, and when the 
doctrines themselves, and the reasons by which they are support¬ 
ed or impu^yed, are drawn from the religious traditions, ancient 
u.sages, an^ *'pre modern habits of the Hindus, with which we 
cannot be*' / Vl.1 liliar.” 

The ibarned writers mentioned above who are called Euro¬ 
pean authorities on Hindu law, are entitled to the gratitude of 
the general body of Hindus for having brought to light, as it 
wete, their law which had been locked up in a dead language, 
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the knowledge of which was practically the monopoly of the 
Brihinanical \iierarchy, who would teach it to none but the 
members of the regenerate classes, 

Sanskrit learning.—Although^the members of all the rege¬ 
nerate classes were entitled to leai'n the Sdstras, yet the Brdh- 
raanas claimed for themselves the exclusive privilege of teaching 
them. The regenerate classes other than the Brdhmanas have 
almost disappeared by reason of the prevalence of Buddhism for 
many centuries, and the subsequent compromise between the 
Brdhmanism and the Buddhism in the shape of the TAntric 
system; so that in Bengal if the Brahmanas, a few RAjputs claim¬ 
ing to be Kshatriyas, and a section of the Vaidyas claiming to 
be a mixed regenerate class, be excepted, the rest of the Hindus 
who form the majority and include the other regenerate castes 
that had adopted Buddhism and had consequently renounced all 
claims to superiority by birth, and therefore still follow some 
of the practices prescribed by the SAstras for SAdras, are all 
deemed to be SAdras, though many of them are no doubt, either 
SAdras or inferior to them. The BrAhmanas were so jealoAs of 
their exclusive privilege of Sanskrit learning, that even the 
Pandits who accepted the appointment of professors in the 
Government Sanskrit College of Calcutta, established in 1824 
A.D., and who were on that account considered heterodox by the 
more orthodox members of their own class, could not be induced 
to impart instructions to students belonging to other than the 
twice-born castes, so that the Government was at first compelled 
to adopt the rule that none hut boys of the regenerate classes 
could be admitted as students of that College. It was in 1848 
A.D., that the KAyasthas who claim to be Kshatriyas by 
descent, and later on, other classes of Hindus, obtained the 
privilege of becoming students of that College. It was, how¬ 
ever, not so much by the action of the Government in confer¬ 
ring the privilege on all Hindus, of reading in the Sanskrit 
College, as by the action of the Calcutta University in making 
Sanskrit the compulsory second language for study by Hindu 
students, that Sanskrit learning has been disseminated amongst 
Hindus. Previously Sanskrit was not taught in our English 
schools and colleges, and the result was that the Hindu students 
of all classes, educated in those schools, who had graduated be¬ 
fore 1869 A.D., were as a general rule ignorant of the classical 
language of their own country. 

Queen Victoria and British Rule, Defender of Hindu Faith. —The 
selfish policy pursued by the BrAhroanas for maintaining the 
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superiority of their class by means of their monopoly of the 
Sanskrit learning, and the practical exclusion of* other classes 
from the same, could not but re-act on themselves: and the 
natural consequence of such j,n ignoble and illiberal principle 
must necessarily be, as it was, that the knowledge of Sanskrit, 
became ultimately confined to a few Brdhmana families only, the 
members of which sought to maintain their own superiority by the 
application of that very principle, by throwing obstacles in the 
way of acquisition of learning by members of other families of 
even their own class. The quality of learning must in such 
circumstances necessarily deteriorate when competition is nar¬ 
rowed by excluding the majority of the people from acquiring 
the same. And the ultimate effect of all this was, the degrada.- 
tion and downfall of the Hindus. 

The British rule has conferred immense good on the people 
of this country by the spread of education and by other 
civilising institutions introduced by it. The people of the present 
day are not aware of the intellectual, moral and religious 
thraldom, and the divers di.sabilities under which the general 
body of the Hindus laboured, and which liave been, and are 
silently and gradually being, removed by the benig» influence 
of the British rule. It is indeed a very high privilege conferred 
by the British Government on the general body of the Hindus, 
that they do now enjoy an easy access to their sacred books 
which were beyond the reach not only of the ordinary people, 
but also of the Hindu students of the former English schools 
without Sanskrit. Englisinen as well as the people of this 
country will perhaps be astonished to hear that practicalljr the 
British Government has bestowed on the mass of the Hindus 
the privilege of perusing their own religious books, which is 
expressly denied them by the Brdhmanical legislation providing 
severe punishment for Siidras trying to pry into the sacred 
literature. And such was the ignorance of the religious truths 
taught in the sacred books, that the English-educated Hindus 
including even Brdhmanas had their faith in their religion con¬ 
siderably weakened, and some of them had recourse to other 
systems of fith. But with the revival of Sanskrit learning, 
and an ea^ ‘■pcess to the sacred books there has been a revival 
of the H';‘«a faith to an extent unknown before. And as 
it is duAng Queen Victoria’s prosperous and glorious reign, 
that this grand consummation has taken place, Her Mdesty 
may properly be styled the Defender of the Hindu Faith. 
The Hindu religion being moulded on the principles of 
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asceticisu), the revival of the Hindu faith can by no means 
be politically • dangerous, as is Erroneously thought by some 
persons. 

Tying up of property, and alienation. —The law of an inde¬ 
pendent country may be taken to represent the character and 
feelings of the people. For instance, the English law is said to 
abhor the tying up of property : and regard being had to the 
fact that its people are characterized by prudence and self-re¬ 
liance, and that a high tone of morality is generally prevalent 
amongst them, the above feature of the English law is required 
by the exigencies of English society and conducive to its welfare. 
But the same rule cannot be applied to India, where the state 
of things is quite different, and where the tying up of property 
was the general rule, and alienation of it could be justified only, 
for special causes. If we bear in mind that India is an agri¬ 
cultural and not a commercial nor a manufacturing country, 
that its people are more subjective than objective, that the 
caste of the Hindus debars them from the freedom of choice in 
respect of a calling or occupation, that the father gets his minor 
sons married, and the sons look to the ancestral property 
for the support of themselves and of their family, we cannot 
entertain any reasonable doubt that the rule of Hindu law which 
imposes limitations on the father’s right of alienation of the 
ancestral property, except for legal necessity, was the most 
salutary one. And what the exigencies of Hindu soeibty require, 
and whether it requires a change in the law, are questions most 
difficult to solve. And I may say without meaning any offence 
that the effect of an exclusive English education has been more 
or less to anglicize its Hindu recipients in tlieir ideas and feelings, 
and to create a wide gulf between them and the bulk of the 
Hindu community who retain tlieir old habits of thought. 

The safest principle to follow seems to be that the Hindu 
law as it is, should in all cases be adhered to, and no change 
should be introduced under the pretext of interpreting the 
same : the Legislature may be appealed to should any rule of 
law require a change. 

It is remarkable that as regards the treatment of debtors 
and creditors the Legislature and the Highest Tribunals appear 
to be guided to a certain extent by opposite principles. While 
the Legislature thinks that in this country the debtors should 
be protected against the creditors, and passes such Acts as the 
Chota-Nagpore Encumbered Estates Act, the Oudh Encum¬ 
bered Estotes Act, and the Deccan Byots Belief Act, for the 
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protection of the debtors, and recognizes the same principle in 
framing the Bengal Tenancy Act which does sot allow the 
voluntary transfer of occupancy rights; our courts of justice are 
changing the Mitdkshard law by enabling the father’s creditors 
to seize and sell the family property, and to deprive the family 
of its hereditary source of maintenance. 

Development of Hindu Law by our Courts.— As you are re¬ 
quired to read certain chapters of the Mitdksharii and the 
Ddyabhaga, I think it my duty to point out to you the principal 
points in which there seems to be a divergence between the Com¬ 
mentaries and the judicial decisions. They are as follows : 

1. That there is no distinction in Bengal between the grand- 
parental or ancestral and the father’s self-ac(juired property as 
regards his power of alienation when he has male issue. 

2. That the Hindus governed by the Ddyabhdga School, 
and others in respect of their separate property, have the power 
of testamentary disposition. 

3. That in Bengal a son has not even the right of mainten¬ 
ance as against his father possessed of property. 

4. That according to the Mitdksharjl School the son’s 
interest in the ancestral property is liable for the payment of 
the father’s debts if not contracted for an illegal or immoral 
purpose. 

5. The alteration in the order of succession according to the 
Ddyabhagit and its well-understood traditional interpretation. 

6. The curtailment of the rights of females under both the 
Schools of law, and especially of those under the Mitdkshard 
law by extending the Ddyabhdga principles to them. 

7. The theory that an adopted son is entitled to all the 
rights and privileges of a real legitimate son, save and except 
those that have been expressly withheld from him. 

You will observe that the second, and the third propositions 
depend upon the first, which again seems to have been arrived at 
by a misapplication of the doctrine of factum valet. A careful 
perusal of the second chapter of the DilyabhAga will convince the 
reader that the father’s estate in ancestral immoveable property 
resembles /*jhe Hindu widow’s estate, with this difference that 
the restriy 4ns on the father’s right of alienation except for 
legal ne^,-. Jy, are imposed upon his estate for the benefit of his 
male issue, whereas the limitations on the widow’s estate form 
the very substance of its nature, and are imposed upon her not 
merely for the, benefit of reversioners. If the intention of the 
founder of the Bengal School had been to. imply that a father 
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is, as against his male issue absolute master of the ancestral real 
property, hePwould not have entered into a long discussion in 
order to maintain that on partition of such property, the father 
is entitled to a share twice as much as is allotted to each of his 
sons. To argue out at great length that the father on partition 
of ancestral property is entitled to a double share, and at the 
same time to declare him the absolute owner of the ancestral 
estate, would be like the ravings of a madman, to use a favourite 
expression of the Hindu commentators. The misapprehension 
appears to have arisen from the extension to ancestral property, 
of the doctrine of factum valet which relates to the property 
acquired by the father himself. 

The acute English lawyers that were connected with the 
Supreme Courts, either as judges or as advocates, or solicitors 
are respoasible for some of the changes noted above. The 
Calcutto Supremo Court had to deal mostly with the Bengal 
school, and its decisions were respected by the Sudder Court 
that had to administer three schools of Hindu law, prevalent 
in the territories within its jurisdiction, in the greater portion 
of which the Ddyabhdga is followed. The judges and the 

} headers (jf the latter Court were more familiar with the Bengal 
aw, and unconsciously extended the Ddyabhdga rules to the 
Mitikshard cases. And when this had been done in some 
cases, and the correctness of the decision was then called into 
question, it was held to be too late to re-open the *point: for. 
Communis error facit jus. 

In early times women laboured under great disabilities, the 
Mitdkshard confers on them rights and privileges so as to place 
them almost on a par with men. In .some respects women are 
placed by the founder of the Bengal School in a more favourable 
position than what they occupy under the Mitdkshard, but it is 
fenced in by limitotions. The Mitdkshard females have been 
subjected to Bengal limitations, while the advantageous position 
enjoyed by the Bengal females could not be given them. 
Uncfer both the schools, however, the law relating to females 
appear to have been construed rather against them. It may 
be that the Anglo-Hindu lawyers could not conceive the idea 
that in India which is so backward in material civilization, 
females could enjoy privileges that were denied to them in 
England. 

The order of succession according to the Bengal School has 
also been changed upon the erroneous assumption that it is 
based entirely upon the pinda theory introduced by the founder 



CHAP. I.] STARE DECISIS AND COMMUNIS ERROR PACIT JUS. 47 

of the school. And the theory has been so explained as to 
render the order of succession* expressly laid do\fn by Jliniita- 
vdhana, inconsistent with the theory attributed to that acute 
logical writer. According to the present view, a fraternal 
nephew’s daughter’s son is to l)e preferred to the nephew’s son’s 
son, a cognjite taking in preference to an agnate of the same 
degree, although they would succeed in the reverse order to 
the estate of the brother and the nephew, through whom they 
are related to the propositus : a somewhat unique development 
of law, opposed to the very spirit of Hindu law, and unknown 
to any other system of Jurisprudence. It is a doctrine to 
which no Hindu Pandit versed in Hindu law, can be found to 
give his assent. 

Stare decisis & Communis error facit jus. —Whilst making 
the above observations, I must ask you to specially note that 
the law as laid down in the decided cases must be accepted for 
the present as settled law, and justice will be administered in 
the courts in accordance therewith, so long as they are not up¬ 
set by authority. Whea a particular view of law has been 
taken in a series of cases, the judges though convinced of its 
erroneousness, think themselves bound to follow it, fior other¬ 
wise they might disturb innummerable titles. But having 
regard to the facts that the people of this country are extreme¬ 
ly conservative and tenaciously adhere to their customary 
law, that fhey do oftener consult the Pundits than lawyers on 
matters of Hindu law, that justice is administered by the high¬ 
est tribunals in a language strange to the people, and that the 
case-law is not made accessible to the people by translating the 
reports of cases into their languages, it is doubtful whether the 
strictest adherence to the maxim stare decisis is justifiable in 
all matters. 

In the recent case of Bhagwan Sing v. Bhngwan Sing, 
the Lords of the Judicial Committee are reported to have ob¬ 
served :—“For 80 or 90 years there has been a steady current 
of authority one way, in all parts of India. It has been deci¬ 
ded that the precepts condemning adoptions such as the one 
made in this case are not monitory only,, but are positive prohi¬ 
bitions, and heir effect is to make such adoptions wholly void. 
That has K P settled in such a way and for such a length of 
time as f/ ,-lake it incompetent to a Court of Justice to treat 
the question now as an open one:”— 26 I. A., 153 = I.L.R., 
21 A, 412. 

In another recent case, their Lordships have declared that 
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Communis error facit jus is a sound maxim : Jagdish v. Sheo, 
28 I.A., 100 tl09) = 5 W.N., 602! 

It is submitted with the greatest deference that the principles 
upon which the rule embodied in^this maxim is founded, seem to 
be inapplicable to India. In England “the courts are reluctant 
to upset former decisions which although anomalous, have been 
accepted by the public as the basis of their transactions for a 
length of time.” There the Judges are the repositories of the 
law, and are perfectly familiar with the actual usages of the 
public, of which they are the leading and eminent members. 
But the English Judges administering Hindu law have no 
access to its original sources locked up in a dead though classical 
language with which the}?^ are not acquainted ; nor are they 
familiar with the actual usages, ideas and sentiments of the 
Hindu community .so different from theirs. On the other hand, 
the people of this country have no access to the decisions of the 
superior courts of which the proceedings are conducted and 
recorded in a language not their own, so that the public here, 
far from accepting the decisions as the basis of their transactions, 
continue to adhere to their own law notwithstanding the erro¬ 
neous view of the same taken in the precedents unknown to 
them as well as to their advisers, the Pandits. Thus the public 
here are no parties to the communis error which is confined to 
the courts alone ; and so the law of the courts in these respects 
has become different from the law of the people, and the reluc¬ 
tance of the courts to upset the decisions has the effect of 
disturbing settled and cherished arrangements and transactions 
made by the public on the basis of their customary law. It is 
difficult to understand why this aspect of the question has 
escaped the attention of the sages of law adorning the Judicial 
Committee. It seems that either the grounds for distinction in 
this respect between the two countries are not noticed by the 
English lawyers practising in the Privy Council, or they feel so 
great a veneration for the traditions of the British courts that 
they do not think it possible to call into question before English 
Judges the propriety of applying to Indian cases the traditional 
rule enabodied in the maxims, and therefore the attention of 
their Lordships is not invited to this question. Accordingly 
their Lordships think that the long acceptance by the courts of 
a particular doctrine or view of Hindu law, though incorrect, 
has the same effect here as in England, upon social customs, 
and that the .acceptance of a different though correct view 
would probably disturb recognised law and settled arrange-i 
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ments : whereas the contrary is found to be the actual case in 
this country. And although tHeir Lordships go so*far as to say 
that the acceptance of a doctrine for 80 or 90 years by all the 
courts would “make it incompetent to a court of justice to treat 
the question as an open onestill this fact ought to be submitted 
to their Lordships that the people here ignorant of what passes 
in the Courts, follow their customary law and usage which are 
contrary to that doctrine but which qre agree^le to their 
feelings, as is proved by the facts of the very case in which that 
observation was made ; and if they happen to be informed of 
the view entertained by the courts, they endeavour by means of 
deeds and wills to guard against their arrangements being upset 
by the courts, in consequence of the same being contrary to the 
precedents. For instance, the adoptions that are hela in the 
above case to be wholly void, are believed by the regenerate 
Hindus to be perfectly valid according to their Shasters, and 
accordingly they are found to adopt a daughter’s or sister’s son 
or the like and to devise by wills their estate to the son so‘ 
adopted, for the purpose of preventing litigation that might 
otherwise arise for impugning the validity of the adoption. 

It is, therefore, to be regretted that their Lordships did not 
consider the question whether these maxims should be foUowed 
in all cases governed by Hindu law, specially in cases where the 
acceptance of the right view is not likely to disturb many titles, 
as where restrictions have been erroneously imposed on the 
nature of heritable right, or where the liberty of action and 
choice has been wrongly curtailed in matters which ought to be, 
as they really are under Hindu law, left to the discretion of 
men. 

Application of stare decisis—The view of law taken by the 
courts in previous decisions, which was justified by the particular 
facts of those cases, is sometimes erroneously applied to other 
cases in which there are certain different facts which were not 
considered on the previous occasions, and to which that view is 
inapplicable and was not intended to apply. The following two 
observations of the Lord Chancellor with respect to the use and 
application of precedents are important and instructive“One 
is, that everV Judgment must be read as applicable to the parti¬ 
cular facts p, led, or assumed to be proved, since the generality 
of expressi'.a^i which may be found there, are not intended to be 
expositions of the 'whole law, but governed and qualified by the 

g articular facts of the case in which such expressions are to 
e found. The other is that a case is only an authority for what 


K* L*—*7* 
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it actually decides. I entirely deny that it can be c^uoted for 
a propositioif that may seem to follow logically from it. Such 
a mode of reasoning assumes that the law is necessarily a logical 
code, whereas every lawyer mue.t acknowledge that the law is 
hot always logical at all .”—Quinn v. Leathern, L. R., Appeal 
Cases 1901, p. 495, 506. 


CHAPTER II. 

DEFINITIONS. 

ORIGINAL TEXTS. 

? I If 3^ I 

N K I I 

1. Bub the mpinda relationship ceases in the seventh degree ( from 
the father and the mother ); samdnodaica relationship, however, ceases if 
tho descent and the name are unknown.—Manu v. 60. 

^ I g 3^ I 

firmtiTiyr i 

2. Bub the sapinda relationship ceases in the seventh degree ; the 
samdnodaka relationship, however, ceases after the fourteenth ; according 
to some, it exists if the descent and the name are remembered: tho 
word gotra is declared to comprise these, (i. e. Sapindas and Samino- 
daka8.)-^yribat-Manu cited in the Mit&kshara 2, 5. 0, 

11 nfimnw: f^wninr; fhm ^ vihiki: 

i firow- 

I wfh 

mt irffw: ii 

S. The paternal greatgrandfather, the paternal grandfather, the lather, 
the man himself, his brothers of the whole , blood, his son and. sun’s soq 
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and son’s son’s son by woman of the same tribe: all these participa¬ 
ting in undivided daya or heritage'are pronounced sapincRts. Those who 
participate in divided daya or heritage, are called sakulyas, Male issue 
of the body being left, the property must go to them ; on failure of 
aapindas, the aakulyds, (and) in tlffeir default, the preceptor, a pupil, or 
the priest, (and) in default of these, the king shall take (the property.)— 

Baudiyana cited in the D6yabh4ga, xi, i, 37. 

[The author of the Diyabh^a takes the word "daya" in this text, to 
mean pinda or funeral oblation. See D. B., xi, i, 38.] 

8 I ftw: I 

8»8<i5»«rt iwil II 

?Rr ^ i 

w|-8rT^: fim m n 

4. I I 

4. To three must libations of water be made, to three must pinda or 
oblations of food be presente<l ; the fourth is the giver of these offerings j 
the fifth has no concern with them. Whoever is the unremoce from 
( among ) sapinda, his property becomes hi». After him the ^akulya is 
the heir, then the preceptor or a pupil.—Manu ix. 186-187. 

[ The third line in the above extract from Manu has been translated by 
Colebrooke, thus: *‘To the nearest sapinda, the inheritance next belongs.’* 

I have given tj^e literal rendering for the purpose of showing the peculiar 
wording of the line, such as requires grammatical explanation. ] 

I i 

^nn^f^«rri ^irRn^ Wowt i 

^ ftRETRfWT h 

I I 

5. Let a man who has finished his studentship of the Vedas or sacred 
literature, espouse an auspicious woman who is not defilled by connectioii 
with another man, is agreeable, non-sapinda, younger in age and shorter 
in stature, free ' ,bm disease, is born from a different gotra and pravara, 
and ia beyorny \fifth and the aeventh from the mother and from the 
father (reap^’veiy )"—^Yijnavalkya, 1, 52-53. 

. [ These two Slokaa are in that part of Yijnavalky’s Institutes, where 
the subject of marriage is dealt with. The Mit&kshari which js a 
running commentary on the Institutes, explains the term non-sopitidii 
ih the above text in the followingjpassage,— J ' 
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< I «»n»r w fiit «wt: ht n ^«firoT ant i 

’(r H^Fn i ?wrf% fqs*r<tKTWi^^*i ftRi "W HTfq»^ni i 

q«f fqmHETfqfincfq fqaqi^^ ii^'CkmqT’qqTft i qq *nanCl<iw<iR^ ^iraT i ?niiT 
m nwE iFq ft rc ft ^irear^i aat »jia*qaaTpnfqF«n:fq qqmftKiqaqi’qwi i w 
fq g >«iPia’q<<i(q fatf q i wit q«iT w aair qvufkiwiqrwtr i qa waHi*ji!'inHrq qtaiK^i 
wfrfKtTw: at qqrn^Nrtqiqraq i qa aa aa afa’sni’^: aa aa aiWTiaaancaT ax- aar- 
i^aaarsaat ^asa: i 

aTaraar^krafa “aaia axaa aufN' afa^i faa*^^” aaifaSaa aijftfa i 
aiTtafi afa aa "aatarn aat gt^:" aarfa faaaaaa a aiT?[ i aaa afa^a aa 
ftjtaaafa arfa aa “aaTwi” aiaaaaaTt aafaa^ i 

^aaf aaraftaiaaarsa^a arPriaj aa^a^ i “aiarT fa af aiara:” aaifa’5^: i 
aar “aam a^aata%” afri a i “a aara fa«f: aatatcrawr^” «<arsrTqat»aaaaTa i aar 
aafqfaafa—*aa?[ arjj^faar a'^fa fqaaaUfa axaa:, aF^xaa^Ta: fqaa: 
sraitaaPrcifa araa;” afa aa aaiaaqr^aafaqiaar^^ i faator-afq^a^ g arfai^x 
UTaaaiT^i maaTRax^a a aTfa"®! a «xg i agaxasnias^x^a afeaPcat aaaaaFa- 
ata aaTaawaxax qfaaaix aixg i q’C»qKtaa<ta;xaaaTa^ axfq’gj aax arfaHaaaiax 


aaara: i 

6. Non-Sapinda^m— She \yhosepinda i. e. body, is the same i.e., one, is 
eajpvnda ; one who is not sapinda is 'non-supinda. Sapiifda relationship 
arises from connection with parts of one body: accordingly, a son’s sapinda 
relationship with the father arises by reason of connection with parts of 
the father’s body ; similarly ( Sapinda relationship) also with the paternal 
grandfather and the like (arises) by reason of connection with parts of his 
body through the father; similarly with the mother, by reason of connection 
with parts of the mother’s body ; likewise, with the maternal grandfather 
and the rest, through the mother; similarly, also with the mother’s 
sister, the maternal uncle and the like, by reason of connection with one 
body ; so also with the paternal uncle, the father’s sister and the like ; 
similarly (arises the sapinda relationship) of the husband with the 
( Fatni ) lawfully wedded wife, by reason of ( they together) forming 
one body, ( i. e., one person, hence the wife is called half the body of the 
husband ) ; similarly also ( arises the sapinda relationship ) of the wives 
of brothers ( with each other), by reason of (the wives ) forming one body 
reciprocally with those ( i. e. their husbands ) formed from one body (of 
their father ) ; thus wherever the term sapinda is used, there directly 
or mediately connection with parts of one body is to be understood. 

(It is objected ), if it be so, then the text, namely,—‘ Obituary 
pollution for ten days is ordained among sapindas ”—would without 
distinetdon apply also to the maternal grandfather and the like (cognates). 
( The answer is ), that would have been the case, had there not been 
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special provision ( by way of exception ) such as,—‘ In the cai?e of married 
females, pollution is observed by others ( not by their paternal relations, y 
Hence where there is no special text relating the sapindas, there the 
(general) ordinance, namejy, “Obituary pollution for ten days &c.,’’ 
remains ( as the one to be applied % ‘ 

Sapinda relationship, however, must be explained as arising by con¬ 
nection with parts of the body ; by reason of the ( Sruti) revelation, 
namely,—“One's own self (in the shape of son ) is born from one's own 
self ( in the shape of father ), Ac." ; likewise, also by reason of another 
revelation, namely, “Thou art (thyself) born as offspring” ; and * by 
reason of the text of A'pastaraba, namely,—*‘That one's own self is born 
as son, is visible by perception” ; likewise, by reason of the connection 
with ( particular ) parts of the father's and the mother's bodies being 
established in the Garbha-Upanishad ( Upanishad dealing with child in 
the womb ), thus,—“This body is composed of six constituents, three 
( are derived ) from father, ( and ) three from mother ; bone, nerve and 
marrow from father, ( and ) skin, muscle and blood from mother/' But 
if sapinda relationship were by connection through pinda in the sense of 
oblations presented to deceased ancestors, then there would be no sapinda 
relationship with the mother’s line of ancestors, and also with the brother 
and his son and the like ; and if that meaning of the word sapinda were 
accepted as traditional, upon the assumption that the whole word 
(irrespective of its components parts ) has the power of expressing that 
meaning ( by traditional usage ), then, the power of the several consti¬ 
tuent parts ( of this word sa-^pinda, namely sa and pinda ) to express 
their respective apparent meanings would have to be rejected. It will be 
stated ( hereinafter ) how sapinda relationship by mediate connection 
with the jjfirts of one body ( has been curtailed and so it ) would not 
include those that are not intended. 

[The sentence in the above passage of the Mitikshara, relating to the 
sapinda relationship of husband and wife has been erroneously translated 
by West and Buhler in their Digest of Hindu Law p. 121, 3rd Edition, 
thus,— 

“So also the wife and the husband are sapinda relations to each other, 
because they produce one body ( the son )/' 

The sentence has similarly been wrongly rendered in the Tagore Law 
Lectures of 1880, p. 601, thus, — 

“*‘So with the wife, by reason of her being a common generator of the 
same body ( the son V* 

These learned writers misunderstood the meaning of the Sanskrit words 
as well as the purport of the sentence. According to their version 
the husband and the wife would not be until and unless a 

son he born them, and consequently they would not be sapindas at all 
to each othe /should they be destitute of issue ; whereas they do become 
each othdr/^ pinda from the moment of their marriage, ] 

ilTOTT: / ,4 
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«rfnT^if Pnra: f<ni: mfWi f*niw tfii tr: i 

BftwiRtswwrai B^w4tsPj ftwri Mf«nr<iB*?^fiitwf^w i wr ^ 

ft^TW <12 aItot: ^rmr ^ «inr:, «w: 

' * * • _ , 

H wm: ifir ^’r i wjm Bnrtmtwr jnkaftnTBfiftirvtnit 

uren; Tre^w«in4jB i fqwc^nw flf«r^Tfi{»r<i*iTqt fron: Btr^lfh i 

^fuS^wn—“q^ ^ firenqiqT” xfir i “^JW^Iri wan: qaT^TN 

n fqan:” ffii n qfrtftaT, aqarqtfatqT^ a gananH^fafn n^iwflwafttln: i 
low awanurtt ?naini ftw^ § fqliq:i anrn na:— *a a« ii n i q t q : 
wnaqr qaaqiqr: i qqfftwr: qaarflm: fwaq^iqn^ fti” ii qqtaiT?i amat^qihtT:, 
qqwniT: i qaa^qr: ftniw^ns af^i ntaT; i Taqraiw: nnpramfhnn ftn»Ta qft? 
amr: i ft naf^roT: afq^: fqrRf wa^t: i qnaiJWnrrfHqatqi qam: i “ftw- 
qmn^ fqq" fanaq^ axfqwiftrfn« 

7. While explaining the term non>sa}nfu{a, the Sapinda relationship 
is stated to be directly or mediately through connection with one body $ 
but that relationship of all persons may, m one way or other, be traced 
with all other persons in this world of eternal transmigrations of the 
soul with its’minute body, and so it would include persons that are not 
intended to be included ; hence it is ordained— 

“ctJicZ is beyond the Afth and the seventh from the mother and 
from the father (respectively)” • 

The purport is, that sapinda relationship ceases beyond the fifth 
from the mother, i, e., in the mother’s line, and beyond the seventh from > 
the father,” i. e., in the father’s line ; hence although the word sapinda 
by its etymological import applies to all relations, yet it is restricted in its 
signification like the word pankaja (the derivative meaning of which is 
** growing in the mud.” but which by usage, means a lotus, being a species 
of its primary import), &c. : accordingly the six ( ascendants ) beginning 
with the father are sapindaa, as also the six (descendants) beginning with 
the son, the man himself being the seventh ; also in the case of divergence 
of the line, the counting shall be made until the seventh in descent (is 
reached) including him ({. e. ancestor within six degrees of ascent), from 
whom the line diverge {i.e. a collateral within the sixth degree of descent, 
from anqinoestor within the sixth degree in ascent, is seventh ); in this 
jnode is the computation ( of degrees ) to be made everywhere (t. e. in all 
texts relating to degrees such as three, five or fourteen degrees). According-, 
ly, it is to be understood that the fifth from the mother is she who is (the 
fifth) in the line of descent from ( any ancestor of the mother, up to ) the 
fifth ancestor (and counting her and such ancestor, each as one degree)-^in 
the computation—beginning with the mother (and counting her as one 
degree),—of the mother’s father, paternal grandfather, and the like: 
similarly, the seventh from the father is she who is (the seventh ) in the 
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line of descent from ( any ancestor up to ) the seventh ancestor ( and 
counting her and such ancestor, eaoh as one degree),—in the computation— 
beginning with the father ( anfl counting him as one degree),—of the 
father's father, and the like. Accordingly (it is said)—“In marriage, 
two sisters, a sister and a brother,* and a fraternal niece and a paternal 
uncle, are taken to be two branches by reason of the descent of the two 
from a com'nK)n ancestor ( from whom computation of the degrees is to 
be made among their descendants).” 

As for what is said by Vasistha, namely —“May marry the fifth and 
the seventh from the mother and the father respectively,”—and ‘ by 
Paithinasi, namely,—“Beyond the third from the mother and the fifth from 
the father ;” - these should be taken to intend the prohibition of the nearer 
degrees indicated therein, and not to allow the espousal of the nearer 
degrees expressed in them : thus is the conflict between all the Smritis 
avoided. 

This again should be understood to be applicable to those of the same ^ 
caste. But there is a different rule when the caste is different; thus 
Sankha ordains—“If there be many sprung from one (but) of separate 
soil, (or) of separate birth ; they are, of one pinday (but) of separate 
impurity, and the pinda exists in three.'^—‘Sprung from one* means, 
sprung from the same Brfihraana or the like father; ‘of separate soil,* 
means born of wives belonging to different castes;‘of separate birth,* 
means, born of different wives belonging to the same caste, ‘they are of 
one pinda^ i. e., sapinda ; ‘but of separate impurity,*—t]ie separate 
impurity will be explained in the Chapter on Impurity; ‘the pinda exists 
in three,* means, sapinda relationship extends to three degrees only.** 

ir«iT9fnfn«iTr*T»r, g uih 

fnuTfK^T ifg n—fwraTurt gnwTJnwn^ n 

8. But the father ( of u person ) is a common parent of other sons 
( by a different wife ), but the mother is not so ( of other sons by another 
husband); consequently by reason of her propinquity being greater 
( than that of the father), it is fit, that the mother alone should take 
the estate in the first instance conformably with the text ( of Manu )— 
“Whoever is the unremote from (among) sapiada, hia property becomes 
hia.)’ ( Text No. 4. ) 

Nor is propinquity the principle for determining the order of succes¬ 
sion among only the aamndas (technically so called, in texts Nos. 1 and 2, 
namely, relations within seven degrees), but it is also (the principle for 
determining / ne order) among the samdnodakas and the like ; for, it 
appears frot^ is very text ( of Manu ) that when succession is predi¬ 
cated of a^ -! ^Jy of persons without any distinction, then propinqiuty 
alone is tae 'princi()le for determining the order of succession ( among the 
individuals composing the body).—Mit., 2, 3, 3-4. 

9. [ The above text of Manu, does, according to the Mitikshari 
mean.,—' To the nearest relation, the inheritance next belongs,’—but its 
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wording literally means, —‘‘Whoever is the unremote from ( among) 
mpinda, his property becomes his”-^-This peculiar wording requires 
grammatical explanation, and accordirfgly the two commentators of the 
Mit^ksharA have made the following verbal comments on it:— ] 

“?r: ^rfxwriit 

“Whoever is the unremote” i e , nearest “from ( among ) the sapinda 
his” ie, the nearest sapinda'a, “property becomes his,” %. e., the nearest 
sapindaa “property.”—Visvesvara Bhatta, 

faRr: i i 

The ablative case in the word ‘from (among) the aobpinda*' is used in 
the genitive sense, agreeably to ( the aphorism of PAnini the celebrated 
grammarian) &c.; accordingly, the meaning is,—“whoever is 

unremote,” /. 0., nearest “of the sapinda, his,” i e., the aapinda^s 
“property becomes his,” i. c., the nearest-of-the-so-jpinda's “property.”-— 

^ Bilambhatta. 

[ These are merely gratnmatical commpnts, but the rule intended to be 
laid down is what is clearly expressed in Colcbrooke’s lucid translation of 
the text, given above. The context of the Mitakshar&, in which the 
above text of Manu is cited, shows beyond the shadow of doubt that 
the word sapinda in that text is taken by the author of the Mitakshard 
in its etymological sense of any relation near or distant, as explained 
by himself supra p, 52), and that the rule applies to heirs of all 
descriptions whether sapindas technically so called, or samdnodakas, 
or sagotras, or bandhus. Hence the suggession made by some writer 
that Visvesvara Bhatta and B41ambhatta mean to indicate by those 
comments that two persons must be sapindas of each other in order that 
they may inherit from each other,—is not only fanciful but simply absurd 
being founded as it is upon the erroneous assumption that one man 
can be sapinda of another man who is not sapinda to himself/ which 
again is based upon another absurd assumption that the sapinda relation-, 
ship of females for the purpose of marriage is applicable to their brothers, 
for which there is absolutely no authority.] 

xo \ ?i?r imimwT««(»(;« 

10 . Where the paternal ancestors are worshipped, there the maternal 
ancestors also should certainly be worshipped. 

I i ?iirfi 

11 . But these whose property is undivided, are pronounced 
sapindas.—Brahma-Pur&ns. 
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I ^« ir fti ^ ^vii<n<( trr- 

fwf^^ftr:, ^^«rT wk ( t«It ?) 

Ni 

■vw^wi ^ ^mr Tf?r ^ami^ ^ ^ f q^g xfi ig fi fT; i ^mf^- 

q?r^«ini, ^ f qg f iRTRTy ^ it 

ir«l»fr 1 ®f®Rr?ifWT% 

trf^^irrc I iwnftr’«r»^ ®®hi: 4W:, i 

i3«iRrT ijiTTTft^ ^3®^iwT^ < ir? ^ wsnm I 

TWeiT^WT T^^rnrirannir ^ri3Rn^^irg7npP5- 



12. Sumantu—<5ited—in the Sambandha-viveka says,— 

“Of BrAhmanas whose pinda (i. e,, oblation in the form of ball of rice) 
and swadhd j(i. e., food-offering to the manes of deceased ancestors) are 
common, the s^tus of saj9inc2a-ship ceases after the tenth (degree); heri« 
table right by sapinda-ship ceases after the seventh degrees and {sapinda- 
ship for ) offeringpincJa (i.c., oblation of food in the exequial rites of a 
deceased person) ceases after the third degree: if, otherwise, there be 
cessation of offering of the pinda, and of performance of the purifying 
exequial rites, that would be equal to the murder of a Br&hmana. 

Sdlap&ni explains the meaning of this (text thus ),— 

(If a deceased person’s) three paternal ancestors viz., the father, the 
paternal grandfather and the paternal great-grandfather be alive, then the 
three remoter paternal ancestors viz., the great-great-grandfather and his 
father and paternal grandfather become, by reason of their being gods in 
the ardddha ceremony of the Ancestor-worship, partakers of the (three) 
pindas in the sapindirharana srdddha ceremony of the deceased; and the 
three (remoter) ancestors after them up to the ninth degree become par¬ 
takers of the or remnants of the pinda oblations; and thus the 
person perform the Sr&ddha becomes the tenth, and hence sapinda re- 
ktiooship cef , After the tenth degree. It should be understood that the 
term—“aftef. hhe tenth degree” - is illustrative, therefore when (the two 
paternal ancestors viz.,) the father and the paternal grandfather are alive 
the sapinda relationship extends to nine degrees, and when the father 
(alone) is alive it extends to eight degrees. To the estate of a person 
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destitute of male issue the heritable right by sa^ndaship extends to 
seven degrees i» defaiilt of nearer relations; counting from the first heir, 
his son’s son is the third (in degree t end after him there is cessation of 
exequial Srdddha ceremony. “Otherwise &c.’' means, if a person inheriting 
the estate of a sonless deceased relation do not perform his erdddJui and 
the like exequial ceremonies, he becomes guilty of murdering a Br&hmana. 
This is the meaning. 

Cited in the chapter on marriage in the 3rd book of Nirnaya-Sindhu, 


DEFINITIONS. 

Da^ya. —There is a difference between the two schools with 
1 ‘espect to the meaning of the term ddya. According to the 
Mitdkshard, it is defined thus,—“The term ddya signifies that 
wealth which becomes the property of another, solely by reason 
of his relationship to the owner.” Jfmfitavdhana, however, 
says that the word ddya by derivation means gift, but in the 
Law of Inheritance “The term ddya is by usage employed to 
signify wealth in which proprietary right dependent on relation 
to the fonner owner, arises on the extinction of his ownership 
by death natural or civil (such as degradation, renunciation 
of worldly objects, and retirement to a holy place for religious 
purpose). 

This difference in the definition of the term ddya arises 
in consequence of the Mitdkshard doctrine of the right by 
birth, of male issue in the property of the father and other 
paternal male ancestors in the male line. The Ddyabhdga 
repudiates that doctrine. The Mitdkshard therefore adds that 
ddya is of two sorts, namely, a-pn'atihandha or unobstructed, 
and sa-pi'atibandha or obstructed. According to the D&yabhdga, 
ddya is always obstmeted, inasmuch as the right does not 
accrue during the lifetime of the previous owner in an^ case. 

Having regard to the definition of the term ddya, as given 
in the Mitdkshard, it cannot be rendered into heritage which 
signifies only what is called obstructed ddya, and cannot include 
the unobstructed ddya or the congenital coparceny of the male 
issue ; for, nemo est hesres ^iventis. 

Partition. —According to the Mit&kshard,—“Partition is the 
adjustment into specified portions, of divers rights (of the 
coparceners) which (divers rights) extend to the whole estate.” 
According to the Ddyabhdga,—“Partition is the manifesting 
or making known, by the casting of lots or otherwise, the 
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proprietary right (of each coparcener), which had^arisen in the 
land and moveables, but which extended only to a fractional 
portion of the same, that was previously unascertained, and 
was unfit for exclusive dealiiSg by reason of there being no 
evidence of any ground of discrimination,” 

According to the Mitdkshard, the right of each coparcener 
extends to the whole property ; but according to the Ddyabhdga, 
it extends to a fractional portion only, or to that portion only 
which on partition is allotted to him ; or in other words, 
coparceners take as joint tenants under the Mitdkshar^, but as 
tenants in common under the Ddyabhdga. 

Sapinda* —The term sapinda means one of the same pinda. 
The word pinda is used in various senses ; it signifies thickness, 
mass, corridor of a house, a ball, food, body which is but assi¬ 
milated food ; and food for departed ancestors, such as a ball 
composed of rice, &c., presented to the manes of ancestors at 
the Srdddha ceremony. 

In the Hindu law books the term has been used in two 
different senses : in the one sense, it means a relation connected 
through the same body ; and in the other, it means a relation 
connected through funeral oblations of food. * 

According to the Mitakshara. —In the Mitdkshard the term 
sapinda is used in the sense of, one of the same body, i, e., a 
blood relation. In this literal sense the term would include all 
relations however distant. But this derivative denotation of 
the term, is curtailed by technical limitations ; and so it 
includes relations within the seventh degree according to the 
Hindu mode of computation. Then again there is this further 
restriction that this term when used without qualification, signi¬ 
fies agnatic relations only, i. e., the relations of the same gotra, 
the relations of a different gotra being included under the term 
bandhu in the Mitdkshard,—Text No. 2 cited in Mit., 2, 5, 6. 

According to the Mitdkshard, therefore, the sapindas of a 
person are, his six male descendants in the male line, six male 
ascendants in the male line, and six male descendants in the 
collateral male line of each of the six male ascendants,— 
altogether fyty-eight relations. (See table infra p. 66). 

The laW 'W wedded wives of these relations as well as of the 
person hinp/> are his sapindas. The sacrament of marriage effects 
physical uoity of husband and wife. Text No. 6 ; D.B., 4,2,14. 

As regards the Sapinda relationship of females with males, 
for the purpose of marriage, it extends to different degrees on 
the paternal and the maternal sides of the males, according 
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to most of tl\ie sages. The sages again are not agreed as to the 
number of degrees, to which the Sapinda relationship of females 
extends : according to different sages, the number of degrees 
is either 8 or 7 or 6 on the patertial side, and respectively 6 or 
5 or 4 on the maternal side, of the bridegroom, which constitutes 
females within those degrees, his Sapindcts for the purpose of 
marriage, and therefore prohibited. 

It should be specially noticed that this connubial sapinda 
relationship is one between males and females only. It does 
not affect the sapinda relationship between males. There is 
absolutely no authority for its application to males. But an 
obiter dictum is expressed in two cases, which seems to be based 
on the suggestion made by a writer as to the intention of the two 
commentators of the Mitdkshard, in the jiassages (Text No. 9, 
p. 56 supt'a) explaining Manu’s text. This question will be con- 
sidled while dealing with the meaning of the term Batidhu. 

Computation of degrees. —The Hindu mode of computation 
of degrees is the same as that adopted by the Canonists and is 
different from the English or Civilian mode which is adopted in 
the Succession Act, Sections 21 and 22, and according to which 
you are'to exclude the propositus, and count as one degree 
each ancestor and each descendant lineal or collateral, down to 
the relation whose degrees of distance from the propositus you 
are computing. According to the Hindu or Caijonist mode 
which is also called the classificatory mode, you are to count 
the pi'opositus as one degree, and then count his as many ances¬ 
tors as will make up the given number, taking each ancestor as 
one degree, and then count as many descendants of the propo¬ 
situs himself, and of each of the said ancestors, as together 
with the propositus or that ancestor respectively, will make up 
the given number. In the above enumeration of the male 
sapindas according to the Mitdkshardr, you have an' instance 
of relations within seven de^ees; and in the enumeration 
given below, of the first class Dayabhdga sapindas, you have 
an instance of relations within four degrees. 

In this connection, I should draw your attention to a Madras 
decision (I. L. R., 7 M., 548), in which it has been held that a 
person's maternal grandfather’s brother’s daughter’s daughter 
IS beyond five degrees and therefore eligible for marriage 
accoraing to the Mitdkshar4. It is difficult to understand how 
she could be held to be beyond five degrees except according 
to the English mode of computation of degrees. The Hindu 
judge who was a party to that decision appears to have been 



OS. II.] SAPINDAS AOCORDINO TO THS DATABHAOA. 


61 


“a lawyer without Sanskrit”; otherwise the error would not 
have crept into the judgment * 

Sapindas according to the Dayabhaga. —The above definition 
of sapinda is not altogether *lost sight of, in the Ddyabhdga. 
But the author of that treatise explains it to relate to marriage, 
mourning,' &c., and not to inheritance. For the purpose of 
inheritance, he takes the word sapinda in the sense of one 
connected through the same funeral oblation. 

According to the Ddyabhdga as understood by the Full 
Bench in the case of Gut'u Gobinda Shaha Mandat, .5 B.L.R., 
15 = 13 W.R., F.B., 49, the term sapinda includes three 
classes of relations. 

The first class includes those relations of a person with 
whom that person, when deceased, and after the sapindi-karana 
ceremony, partakes of undivided oblations. They are his three 
male descendants in the male line, three male ascendants in the 
male line, and three male descendants in the male line, of each 
of the three male ascendants: or in other words, the son, 
grandson and great-grandson; the father, grandfather and 
great-grandfather; the brother, brother’s son and brother’s 
grandson ; the paternal uncle, his son and grandson ,'*as well as 
the paternal granduncle, his son and grandson ;—altogether 
fifteen relations. The lawfully wedded wives of these relations 
as well as pf the person himself are his sapindas in this sense. 
It is worthy of remark that the Hindus living in joint families 
could not conceivfe an idea of heaven without joint family, the 
first class,sapmdcw are in fact the members of the joint family, 
associated together in heaven after death. (See table infra 
p. 65). 

The second class comprises those relations of a person, that 
present oblations participated in by that person, when deceased, 
but do not partake of undivided oblations with him. They are 
the grandsons by daughter, of the person himself, of his three 
paternal ancestors, as well as of the son and the grandson of the 
person himself and his three paternal ancestors,—altogether 
twelve relations. (See table infra p. 65). 

The tb;rd class comprehends the three maternal grandsires, 
to whom^' He deceased was bound to offer oblations, and those 
relation/ >-ikt present oblations to them. They‘are the three 
maternW granclfathers, three male descendants of each of th^m, 
and the grandsons by daughter, of the three grandsires, and of 
two male descendants of each of the three grandsires,— 
altogether twenty-one relations. (See table infra p. 66). 
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You will yourself be in a position to draw out the list of 
relations falling under each class mentioned above, if you bear 
in mind the following propositions in connection with the 
Pdrvana Srdddha ceremony, nalnely : (1) A person is bound 
to offer funeral cakes to his three immediate sagotra ancestors 
male as well as female, and to his three immediate maternal 
male grandsires. (2) A person after his death, and after the 
sapindi-karana ceremony partakes of undivided oblations with 
his three sagotra male ancestors with whom he is united by that 
ceremony. The sajptndas of a person are (according to the Full 
Bench) those relations with whom be partakes of undivided ob¬ 
lations, those who offer oblations enjoyed by him, those to whom 
he was bound to present oblations, as well as those who offer 
oblations to those to whom he was bound to present oblations. 

In connection with this subject it ought to be particularly 
borne in mind that if a person die during the lifetime of one or 
two of his three immediate sagotra ancestors, then his sapindi- 
karana ceremony which must be performed with three sagotra 
ancestors, is to be performed by uniting him with two or one 
respectively of his paternal ancestors further removed than 
three* degl’ees. Thus, most, if not all, of the sakulyas may 
come under the first class of sapindas : See Text No. 12. 

According to all the Sanskrit commentators, the term 
sapinda in me sense of connected through funeral*oblations, 
includes the first class only : of these also, the three ancestors 
and the three descendants in the male line, only, are sapindas 
in this sense, the rest are not so except in a secondary sense. 
And it is extremely doubtful whether the author of the 
Ddyabhdga intended to apply the term to all the relations of 
the latter two classes: Srlkrishna the commentator of the 
Ddyabhdga and author of the Ddyakrama-Sangralia, however, 
refuses to call them sapindas. 

Points not placed before the Full Bench. —The exposition of 
Sapindp relationship accordiim to the Ddyabhdga, set forth 
above, was made by the Full Bench as being what is logically 
deducible from the general expressions used by the author in 
the course of his arguments founded on the doctrine of spiritual 
benefit, whereby he maintained the particular order of succession 

certain relations, as laid down by him, differing from the 
author of the Mitdkshard. 

There were however certain difficulties against his oblation 
disory, which stood in the way of the logical deduction of. 
the principle of spiritual benefit from the generality of the 
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expressions, of which the author was fully conscious but which 
were neither argued at the l^ar nor considered by the Full 
Bench while enunciating what appeared to follow logically 
from the author’s arguments in particular instances, as 
legitimate generalisations with respect to Sapinda relationship. 
The difficureies are these,— 

1. The oblation theory is founded solely on two texts, one 
of Baudhdyana, and the other, of Manu : (Texts nos. 3 and 4 
pp. 50-51 supra). Baudhiyana’s text cannot be construed to 
support the theory unless the word ddya mean pinda. There is 
no authority in support of this novel meaning sought to be put 
upon it by JfiniitavAhana; for, the plain natural meaning of the 
important passage is—“All these participating in undivided 
hentage are pronounced sapindas ; those who participate in 
divided heritage are called sakulyas." 

2. The author’s interpretation is,- “All these partaking 
of undivided oblations are pronounced sapindas. Those who 
partake of divided oblations are called sakulyas.” 

Oblations may be said to be undivided, only on the occasion 
of performing the sapindi-harana ceremony on the first lunar 
anniversary of the day of a person’s death, when four pindas 
are made, one for the deceased, and three for his three paternal 
ancestors, and the pindas are mixed up, thereby indicating 
that the soul of the deceased is to pass from the preta-loha or 
the region for the dead (purgatory), to the pitri-loka or region 
for the spirits of ancestors or heaven. But the oblations 

S resented while the Pdrvana Srdddhas, the foundation of the 
oetrine of spiritual benefit, are performed,—are separate and 
divided and cannot be called undivided. 

It is difficult to understand the meaning of the term divided 
oblations, whereby must be understood the Pinda-lepas or 
remnants of the pindas i. e. what are attached to the hand 
while mixing up the things, of which the pindas are composed, 
and scraped by the Kusa grass and formed into an offering 
for the three remoter ancestors. There is no reason why these 
should be called divided oblations, and why the three oblations 
presented to the three nearer ancestors, one to each, should be 
called undi ided oblations. 

3. a/, iding to the text of Manu (Text No. 4,' p. 51 supra) 
oblationsf are to be presented to three ancestors, and not to six; 
there cannot be any doubt that Manu provides for the offering 
of pindas to the three paternal ancestors only, and not to the 
three maternal ancestors also. 
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And this is consistent with the provisicm that "ihs fourth is 
the giver of tHese offerings; the fifth has no concern with them.” 
The terms fourth and fifth are used relatively to the remotest 
of the three ancestors. Hence it is clear that Manu cannot be 
taken to contemplate the offering of oblations by a person to 
his maternal grandfather, great-grandfather and great-great¬ 
grandfather ; for, that person is undoubtedly fifth relatively to 
the remotest of the three maternal ancestors. 

4. The Ancestor-worship like the worship of the Gods, is 
performed for the benefit of the worshipper and not for the 
benefit of the ancestors. 

5. The doctrine of spiritual benefit derived from the per¬ 
formance of any Srdddha ceremony by a son or the like, is 
contrary to the doctrine of Kai'ma and Adrishta, one of the 
fundamental principles of the Hindu religion, according to 
which a man’s condition of happiness or misery depends solely 
on his own acts and omissions. 

As to other objections against the doctrine of spiritual 
benefit derived from oblations, see Preface to the second Edition 
of the Ddyatattwa. 

Jlmiitnvdhana was well aware of the weakness of his posi¬ 
tion, and did therefore conclude by saying that if the learned 
are not satisfied with his pnndple, still the order of succession 
maintained by him should be accepted : D. B., Ch. xi. Sect, vi, 
Para. 33. * 

So it is the oi'der and not the principle, which is of higher 
importance, according to the author himself. Hence the 
principle enunciated by the Full Bench does not appear to be 
justified. 

Sakulya. —The term sahdya means one belonging to the 
same hula or family, and designates two groups of heirs accor¬ 
ding to the Diyabhdga. The first group of sahulyas of a person 
comprises the 4th, 5th and 6th male descendants in the male line 
of that person, and of his father, grandfather and great-grand¬ 
father ; and it includes the 4th, 5th and 6th paternal male ances¬ 
tors in the male line, and also six male descendants in the male 
line of each of these ancestors; altogether thirty-three relations. 
The term sakulya therefore indudes those male sapindas 
according to the Mitdkshard, that do not fall under the first class 
Ddyabhdga sapindas as enumerated above. The term sakulya 
is not used in the Mitdkshard for denoting any class of heirs. 

Beades the above meaning, the author of the D4yabh4ga 
puts upon the term sahdya as used in Manu’s text (No. 4.) 
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another sense in which it includes the group of hoirs also called 
samdnodakas. * 

The following tables will help you in understanding the 
aapinda and the sahulya relationships. 

The first class Diiyabhdga sapindas, 

GaFi2 ~~ Sj4 — S1 B 

GiFs —So* — Sio — Sii 
t \ -Ss -Se —St 


p ..Si -S. -Sa 

The second class Ddyabhdga sapindas, 

Sa -D-Gop 



S, I) SB 




E. 
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The third class Ddyablidga mpindas. 

o f 



S4 


The Mitdksluird sapindas, 

OftFi 6—So 0—Sg 1—S4 5—S4 0—S4 7—S4 g 
G^Fifl—Si 7 ”"Si 8 —841—843—S43—S44 

G3F1 3—S1 i—Si 4—83 7—S3 8—S3 9--S4 0 
QaFio*~Si 1—S12—S 3 3 --S 3 4 --S 3 5 -~S 3 8 
Q1F7 —83 *—89 —S29—S30—831—S32 
P4 —84 —85 —835—S30—So 7—S38 
p —Sj S3 —Sji —S3 3—So 3—So 4 
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The first group of Sakulyas, 

G 5 F 2 7— 8 —9—S 30 —S 3 1 —S 3 3 — S 33 

I • 

G4F20—S2 I—S2 2—Sa3—S2 4—S2 6—Si e 
• O3F1 s—Si 4—Si s —Si 4—Si I —Si t—Si 2 

O 2 F — 5— 5 — 5 — Sj 0 —Si 1 —Si 2 
GiF - 5 — 5 — 5—S, —Se -So 

i — S 4 . —5# —56 

p -.5 —5 —Si —S 2 —Ss 


Samanodakas. —The term samdnodaka includes all agnatic 
relations of the same gotra or family, within fourteen degrees 
calculated according to the Hindu mode of computation ; that is 
to say, thirteen male descendants in the male line, thirteen 
similar ascendants, and thirteen similar descendants of each of 
these thirteen ascendants, excepting, however, those included 
under the terms sapinda and the first group of sakulya. 
According to some, it comprises all such sagotras or agnatic re¬ 
lations whose common descent and name are remembered. The 
meaning of the term samdnodaka is the same as sagotra, in the 
Mitdksnard : but in the D^abhdga, it is limited as mentioned 
above. 

Sagotras. —Two persons are sagotra, or of the same family, 
if both of them are descended in the male line from the nshi or 
sage, after whose name the gotra or family is called, however 
distant either of them may be from the common ancestor. Everj 
Hindu knows the gotra to which he belongs. 

The later Brdhroana writers say, that properly sjpeaking 
Brihraanas alone belong to some gotra or other, as being aescend- 
ed from the rishi who is the founder of the gotra or family ; buf 
the thr/ i inferior tribes have no gotra of their own, their gotra 
being/ ft of their Guru (preceptor of the Vedas) or priest. 
But («uis theory seems to be opposed to admitted facts. For 
Visv4mitra, who was a Kshatriya by birth, and Vasishtha whc 
was not a pure Brdhmana by birth, are admittedly founders o: 
gotras, or ancestors of many, founders of gotras. 
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Thus a text of Smriti cited by Baghunandaua says :— 

ipNt il T iqq<q if»T I 

Which means,—“The sages—Jamadagni, Bharadv&ja, Visvd- 
mitrai Atri, Gotama, Vasishtha, K4syapa, and Agastya—were 
progenitors of gotras : those that were descendants of these, are 
known to be the gotras or founders of gotras." 

The fact that persons of different castes have the same gotras, 
rather proves that the caste system itself is a later institution or 
’ossification based upon occupations and qualifications,—a 
.eory supported by many Sanskrit works of authority. 

The samana-pravaras are descendants in the male line of 
the three paternal ancestors of the founder of a gotra. The term 
is used in the Ddyabhdga, but not in the Mitdksharfi. Raghu- 
nandana cites the explanation given by Mddhava-A'chdryya of 
the term pravara, thus, ifhrs^«ir« mw- 

^(ir: I— which means “Mddhava-A'chdryya says, that p’aoam is 
the group of sages distinguishing the sage who is the founder of 
a gotra." It seems that two different gotras may have the same 
name, and they are distinguished from each other by their 
pravaras, which term may also mean the most distinguished 
members of a gotra. 


BANDHUS. 

Bandhii.—The term handhu is used in the Mitakshard, and 
not in the Ddyabhdga, to designate a class of heirs ; and accord¬ 
ing; to the Mitdkshard, it means and includes, as I have already 
said, the hhinna-gotra saptndas or relations belonging to a 
different family. The meaning of the term sapinda is explained 
in the Mitdkshard while commenting on the slokas of Ydjnaval- 
kya’s Institutes, in which the qualifications of the damsel to be 
married by a man are dealt with. It is declared that the 
intended bride must, amongst others, be non-sapinda, must not 
belong to the same gotra or pmvara, and must be beyond the 
fifth and the seventh degree from the mother and the father 
respectively : Texts Nos. 5, 6 & 7, supi'a pp. 51-55. 

Meaning of Sapinda in Mitakshara.—In explaining the term 
non-sapinda, the Mitdkshard says that the word sapmda means 
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one connected through the same body i. e., any bIood<relation 
however distant. It is observjsd that the husbandhnd the Patni 
or lawfully wedded wife become sapindas to each other in this 
sense, because a text of revelation says that the sacrament of 
marriage unites them “bones with bones, flesh with flesh, and 
skin with- skin.” It is erroneous to say that they become 
sapindas through their child; for, if that were so, they should 
not be sapindas before childbirth, whereas the true theory is, 
that they become sapindas from the moment of their marriage. 

After giving the above exposition, the Mitdkshard says that 
wherever the word sapinda is used in that work, it should be 
understood in the sense of a blood-relation : Text No. 6, supra 
pp. 52-53. 

The MitdksharA then goes on to observe that the qualificatw.* 
non-sapinda applies to all castes, but the qualification of nd- 
belonging to the same gotra or pravara applies to the regener¬ 
ate classes only. 

Sapinda relationship for Marriage. —It is next observed that 
in explaining the word non-sapinda it has been said that sapinda 
relationship means immediate or mediate connection through 
same body, but as such connection may be taken to exist between 
all persons, marriage itself would be impossible ; hence, Ydjna- 
valkya has declared that if the bride be “beyond the fifth 
and the seventh degree from the mother and the father respec¬ 
tively, she may be espoused.” The Mitdkshard adds sapinda 
relationship should be taken to cease beyond those degrees, 
evidently meaning, for the purpose of marriage ; because, this 
conclusion is arrived at as the proper construction of the text 
No. 5, which prohibits marriage of a sapinda damsel, but 
permits marriage of one if beyond five and seven degrees from 
the mother and the father respectively, though she be included 
under the term sapinda according to its ordinary meaning,— 
this conflict being reconciled by restricting in that way the 
meaning of the term Sapinda in this text of Yiijnavalkya: and 
then explains the inode of computation of degrees ( which 
I have already explained), and goes on to observe that 
the same mode should be adopted everywhere {i. e., in all cases 
of contefi' Mated marriage, or in all texts relating to degrees). 

It sj/ d, however, be specially noted that the Mitdkshard 
does nc ^ say whether or not, the lines of the seven and the five 
ancestors of the propositus on the paternal and the maternal sides 
respectively, may pass through males or females or both indiffer- 
enuy, although it is admitted on all sides that the lines of descent 
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from those ancestors may pass through males or females or both, 
without any distinction. But in} illustrating the mode of com¬ 
puting the degrees, the Mitdkshari refers only to the lines of 
the father’s and the mother’s male ancestors in the male line, 
though in computing five degrees the mother is counted as one. 

Conflicting texts noticed. —The Mitdkshard then cites a text 
of Vasishtha which says : “The fifth or the seventh from;the 
mother and the father respectively (may be* married),”—^and a 
text of Paithfriasi, which says: “(A girl maybe taken in 
marriage, who is) beyond the third from the mother and the 
fi.fth from the father ; ”—and explains these texts away by 
saying that they do not intend to authorize marriage of girls 
distant by lesser number of degrees (given in these texts) than 
^^«,the above sloka of Ydjnavalkya, but they intend to prohibit 
.le espousal of the girls of nearer degrees indicated in them. 

Reconciliation unsatisfactory. —The above mode of recon¬ 
ciliation, adopted by the Mitdkshard does not appear to be 
satisfactory at all, nor is the view put forward by that treatise, 
respected and followed in practice. The customs and usages 
relating to the proliibited degrees for marriage, are so divergent 
in different localities, and among different tribes and castes, 
that it may be safely affirmed that as regards marriage, the 
written texts of law found in the Smritis and tlie Commentaries 
are nowhere followed in practice. 

Conflicting rules on prohibited degrees. —If prohibited degrees 
for marriage be taken, as the standard of sapinda relationship, 
then it would extend to eight degrees on both the mother’s and 
the father’s side, according to Manu : to five and seven degrees 
(calculated from the mother and tlie father) respectively on the 
mother’s and the father’s side, according to YAj naval kya ; to four 
and six degrees respectively on the mother’s and the father’s 
side, according to Vasishtha; and to three and fh'e degrees 
respectively on the ' mother’s and the father’s side, according 
to Paithfnasi; and to still lower degrees on the two sides ac¬ 
cording to the Vedic texts {infra p. 82) and according to custom 
prevailing in many places and among many classes of people. 

It should be remarked that as damsels belonging to the 
same gotra are separately prohibited to the regenerate tribes for 
marriage, the sapinda girls on the father’s side, who need be 
considered for the purpose of marriage among these tribes, are 
those that are cognate to the bridegroom, that is to say, 
between whom and the bridegroom females intervene. But as 
regards the Siidras who form the majority of Hindus, both 
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the a{?nate and the cognate sapinda damsels should be taken into 
consideration in this connectioh ; for, they only are prohibited 
to the Siidras. 

As regards the regenerate tl-ibes the only rule of prohibited 
degrees for marriage, which seems to be followed in all parts of 
India, is that a damsel of the same gotra with the briaegroom 
is not taken in marriage. 

Marriage usages, contrary to Sa'stras. —But it should be 
specially noticed that as regards prohibited degrees outside the 
gotra, that is to say, girls who are hhinna-gotra sapindas, or 
relations belonging to a different family, the usages are most 
divergent. We have already seen that the Rishis or lawgivers 
propound different rules on the subject. If we now turn to the 
actual practice observed by the people, we find that even amongc^'^ 
the Brdhmanas of Madras the hhinna-gotra sapinda relationship 
for marriage, extends only to two degrees from the mother : be¬ 
cause, there they marry even their father’s sister’s daughter and 
their mother’s brother’s daughter. So also among the Chhatris 
or Rijputs claiming to be Kshatriyas, domiciled in Bengal and 
Chhota-Nagpur, very few cognate girls are eschewed for marriage. 
The reason appears to be, that when in a particular* locality 
there are only a few families belonging to the same caste, so 
that the observance of the prohibited degrees as propounded in 
the Sdstras, would render marriage itself impracticable for 
want of lawfully eligible brides, then we find a departure from 
the Sdstras, to a greater or lesser extent, according to the 
exigency. The prohibited degrees are not observed also by the 
Kulin Brdhmanas of Bengal, whose so-called high position 
depends only on marriage of girls of certain families according 
to the modern and artificial rules of Kulinism, and who are 
often found to contract what may be called incestuous marriages 
for maintaining their Kulinism by disregarding the rules 
propounded . by the Sdstras, and explained by Baghunandana 
whose authority is respected in Bengal. 

The golden rule of prohibited degrees —for marriage, to 
follow, therefore, in a case where the validity of a marriage is 
called in^, question on the ground of being within prohibited 
degrees, y to pronounce it valid if found to be celebrated in the 
presence^ - .^nd with the presumed assent, of the relations and 
caste ^ople, notwithstanding written texts of law to the ^ 
contrary, which must be taken to be recommendatory in 
character, as appears from the language of Manu’s text on the 
subject:— 
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Which means,—“She, who is non-sapinda also (non-sagotra) 
of the mother, and non-sagotra also (non-sa^*nda) of the 
father, is commended for the nuptial rite and holy union among 
the twice-born classes.” Similarly, the Mitd.kshard expressly 
says that many of the qualifications of the bride, ordained by 
Ydjnavalkya (Text No. 5, p. 51, supi'a) are directory only. 

Prohibited degrees are not Bandhus for inheritance. —Thus 
you see, the prohibited degrees for marriage can by no means 
be taken to be hhinna-gotra sapindas or bandhus for the purpose 
' *^f inheritance, on account of the following reasons ;— 

(1) While explaining sapinda relationship for the purposes 
of marriage, the Mitdkshar4 says that wherever in that work 
the word sapinda is used, it shall be taken in the sense of one 
connected through the same body ; but it does not say that the 
restriction of sapinda relationship within seven degrees on the 
father’s side and five degrees on the mother’s side, which is 
undoubtedly laid down by Y^jnavalkya for the purpose of 
marriage, is to be understood as applicable for all purposes : 

(2) If the intention of the Mitikshard had been to apply 
the said restriction to inheritance and other purposes as well, it 
would not have explained the degrees of sapinda relationship 
again, while dealing with the Pdrvana Srdddha, and with In¬ 
heritance, by citing the text of Vrihat-Manu (Text No. 2), but 
would have referred to the earlier explanation of it given for 
marriage : Mit.,2, 5, 6 : 

(3) The principles upon which marriage is prohibited be¬ 

tween certain relations, are not the same on which inheritance 
is based ; ' 

(4) Sapinda relationship for marriage has reference only to 
female relations of the intended bridegroom, whereas safnnda 
relationship for inheritance relates mainly to male relations; 
femdles, as a general rule, being excluded from inheritance : 

(5) The proposition that if A can marry B’s sister, then B 
cannot be A’s heir, is not correct; for a Br4hmana of Madras 
can marry his maternal uncle’s daughter whose brother is 

. expressly recognised as an heir, and Siidras can marry within the 
same gotra, a girl whose brother is a samdnodaka and as such 
an heir: 

(6) Sapinda relationship for marriage not being uniform but 
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divergent, as shown above, cannot be the basis of a rule of inheri¬ 
tance, which must be invariable, certain and uniform : 

(7) There is neither authority nor reason for excluding a 
hhinna-gotra relation from inheritance when his relationship can 
be traced, seeing that the Mitakshar^ says that hhinna-gotra 
sapindas are included under the term handhus declared heirs 
after sagotras, and that the term sapinda means any relation ; 
and seeing further that when the estate of a Brdhmana goes to 
his caste-people in default of handhus, a very strong presumption 
arises against cutting down and confining the meaning of the 
tern! to some relations only, with a view to exclude others : 

f8) These arguments and considerations for the purpose of 
establishing that the prohibited degrees for marriage are not 
handhus for inheritance, would appear unnecessary and super¬ 
fluous to a careful reader of the exposition given in the Mitd- 
kshard, of the sapinda relationship for marriage (Text No. 7, 
pages 53-55 supi'a ) ; because, the MitAkshard distinctly says 
that the seven degrees on the father’s side and the five degrees 
on the mother’s side are to be computed from the father and 
the mother respectively : hence the six descendants of the 
father’s seventh ancestor who is eighth from the pi'opositus 
(in the Hindu mode of computation) are sapindas for 
marriage. But the eighth ancestor’s descendants are admittedly 
not sapindq^s for inheritance ; for, the Mitdkshard has explained 
sapinda relation for inheritance to extend to seven degrees 
from the propositus, and not from his father. This conclusively 
shows that the Sapinda relationship for marriage is inapplicable 
to inheritance. 

Meaning of the word Bandhu. —Having regard to the struc¬ 
ture and organisation of Hindu society founded upon the caste 
system, it appears that the Hindus ha^ e special reasons for 
attachment to even their most distant relations as well as to 
their caste-people. A well-known sloka says :— 

Which TOu ins,—“He who stands by you, on the occasions of joy 
and disy j at a time of famine or of political revolution, and 
in the Ltiiig’s Court as well as in the cremation ground, is your 
Bdndhava or relation.” 

Thus the agnate sapindas are handhus or relations par excel¬ 
lence, and in Siis sense the word has been used in the text of 
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Vishnu, dealing with inheritance : see original text No. 2 under 
Mitdkshard Succession. I shouldjtell you that the words handhu 
and hdndhava are both derived from the root bandh = bind, and 
means any relation agnate or cognate. In Manu, Ch. ix, Slokas 
159 and 160, the word handhu has been used in the sense of 
sag'otra or member of the same lyofm : see original text No. 12 
under Adoption. In the text of Y4jnavalkya-(ii, 135) dealing 
with the order of succession, the word handhu has been used in 
the sense of a cognate, the agnates being denoted by the term 
gotrajas ; hence, it means cognates in the Mitdkshard. But in 
many texts of the Smriti the term appears to be used in the 
sense of aapinda or sagotra or in the wider sense of a relation. 

Conclusion as to who are Bandhus. —The conclusion, there¬ 
fore, which appears to legitimately follow from the foregoing con¬ 
siderations, is, that the word handhu in the Mitdkshard means 
and includes either all cognate relations without any restriction, 
or at any rate, all cognates within seven degrees on both the 
father’s as well as on the mother’s side. This view, however, is 
opposed to an obiter dictum thrown out for the first time in the 
Full Bench case of Umaid Bahadur v. Uday Chand, I.L.II., 

6 C., 110=6 C.L.R., 500, and r^eated in the case of Bobu 
Lai V. Nanku Ram, I. L. R., 22 C., 339. 

Obiter dictum on Bandhi i.—It is held by the Full Bench 
that a person’s sister’s daughter’s son is his handhu and heir, but 
it is added that his sister’s daughter’s son’s son woultl not be his 
handhu and heir. The question for consideration by the Full 
Bench was whether the sister’s daughter’s son is an heir ; but 
whether his son also is an heir, was not a matter for consideration 
by the Court in that case. The word sapinda was erroneously 
rendered into “kinsmen connected by funeral oblations of food,” 
by Colebrooke in his version of the Mitdkshard. This error was 
exposed by two learned oriental scholars. West and Biihler the 
former of whom was an eminent judge, in their valuable Digest 
of Hindu law, by giving a translation of portions of the passages 
of the Mitdkshar4, dealing with marriage, where the meaning of 
the term sapinda, and sapinda relationship for marriage, have 
been explained. The correct view was adopted in the case of 
Lalluhhai Bapuhhai v. Mankurer Bhai, I.L.R., 2 B., 422. The 
Calcutta Full Bench in their judgment in the above case 
followed this Bombay decision on that point, and then made 
the following observations :— 

“The next question for consideration is, whether the defend¬ 
ant in the case that has been referred to us, stands in such a 
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relation to Mooktar Bahadur (the propositus) that they are 
each other’s sapindas as dehneji by the author of Mitdkshard 
in A'ch4ra-Kdnda.” 

Then proceeding to explain •what is intended by the above 
passage, the facts of the case relating to relationship, are 
referred to,- and then, the following table is given for illustration, 
and the same is elucidated as follows :— 

“A is the common ancestor ; B, his son, is 
the propositus ; C, a daughter of A ; D, her 
daughter, both dead ; E is the son of D, and 
has a son F. 

“Now B and E are sapindas to each other, 
but not B and F. Although F is within six 
degrees from the common ancestor, yet B, not 
being a descendant of the line vjt tlu maternal 
grandfather, either of F or of his father and 
mother, they are not sapindas to each other ; 
but B being a sapinda of E through his mother, they are 
sapindas of each other.” 

Dictum inexplicable.— I have not been able to find out any¬ 
thing in the A'chara-Kdnda, in support of the above view : in 
fact, there is nothing anywhere in the Mitdkshara which may 
justify the foregoing dictum. On the contrary, B being a rela¬ 
tion on F’s father’s side and being within seven degrees, is a 
sapinda of F the circumstance of two females intervening 
cannot make any difference ; for, F is admittedly a sapinda, 
and E is not only a sapinda but also heir, of B. Bearing in 
mind that the word sapinda means a relation according to the 
Mitdkshard, it is difficult to conceive any case in which A is 
B’s sapinda and at the same time B is not A’s sapinda : it 
seems to be opposed to common sense. This somewhat anoma¬ 
lous view appears to be due to the misapprehension of the 
meaning of the comments made by Visvesvara Bhatta and 
Bdlambhatta on the text of Manu (see supra, Texts 
Nos. 4 and 9, pp. 51 & 55-6), as appears from the later judgment 
referred to above. 

Neither Visvesvara Bhatta nor Bdlambhatta has said 
anything which may justify the inference of the rule sought 
to be deduced from their verbal comments on Manu’s text,— 
“To the nearest Sapinda, the inheritance next belongs”,—which, 
according to the Mitdkshard means,—“To* the nearest relation, 
the inheritance hext belongs.” The Mitdkshard takes the word 
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‘^sapindoi’ in this text of Manu, in its primary sense, namely, 
relation, whether sapinda technically so called, or samdnodaka, 
or sagotra, or ba7idhu. The text is construed to lay down the rule 
of propinquity as the principle governing the order of succession 
among the said groups of heirs ; see Text No. 8, p. 55 supra. 

It is impossible to suppose that the commentators who 
profess to elucidate the Mitikshard, entirely ignored the 
interpretation put by its author on that text, and made 
comments on it, for the purpose of indicating, without 
expressing, a novel construction limiting its operation to the 
technically called sapindas alone, to be discovered by the 
Tagore Law Professor of 1880 (p. 569). If the word sapinda 
in tliat text means any I'elation, as is maintained by the author 
of the Mitdkshard, how could the comments of Visvesvara and 
Bdlambhatta, which are undoubtedly verbal in character, be 
taken to imply a rule of exclusion, upon the assumption that 
the term sapinda is used by them in the technically limited 
sense, when the author of the Mitdkshard takes that term 
in its widest etymological sense, and when the commentators 
dp not express dissent from the author’s interpretation. And 
even if the commentators had differed from the author, though 
they in reality did not, how could their view be accepted 
while opposed to that of the author. The two commentators 
merely explain the meaning of the individual words of Manu’s 
text, in a mode well-known to Sanskrit scholars, which is 
not the mode adopted for construction of sentences, as dis¬ 
tinguished from definition or grammatical interpretation of the 
words composing sentences. 

The aforesaid obiter dictum in Umaid Bahadu7'’s case can 
be maintained, if the exposition by the comparatively recent 
commentators, of the prohibited degrees for marriage, be 
assumed as if given by the MitAkshard itself; and if it be further 
assumed, that in order that A a cognate may be heir of B as 
his bandhu, it is neces.sary that their relationship must be such, 
that A may marry B’s sister, and also B may marry A’s sister 
according to the said exposition of prohibitea degrees. 

The learned Hindu Judge who delivered the judgment of 
the Full Bench, seems to have consulted the said Tagore 
Professor, and embodied in it the Professor’s own novel 
view which is unsupported by any authority, and is clearly 
erroneous as it is not justified by anything said by the two 
commentators of the* Mitdkshard, who never dreamt what is 
sought to be deduced from their language. 
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It has already been observed that, while explaining the 
mode of computing the fiye and the seven *degrees from 
the mother and the father tespectively, the Mitikshard does 
not say anything about the lines passing through males only, 
or through both males and females without any distinction. 
It is, however, clear that in counting five degrees from the 
mother, she is computed by the author as one degree, thus 
indicating that although each link is called a pui’usha which 
means a generation, but which also means a male, still that 
word is not to be taken to imply exclusion of females : thus 
when the Mitdkshard does not lay down any restriction, it may 
be taken that according to that treatise the lines may pass 
through both males and females, or either. 

But the recent commentators confine the upward lines to 
male ancestors only, although the downward lines according 
to them, may pass through males and females, or either; and 
although the upward lines of the five and the seven ancestors 
from the mother’s and the father’s hatidhus, are computed by 
them by taking the female ancestor as one degree. No reason 
is assigned by them for this distinction. 

The reason which induced the recent commentators to 
construe the texts permitting marriage beyond five and seven 
degrees from the mother and father respectively, as meaning 
the exclusion of the female descendants of only the six and the 
four male iincestors of the father and the mother respectively— 
appears to be, to prevent the prohibited degrees from becoming 
too large. 

They have confined the prohibited degrees to the descendants 
of only four lines of male ancestors, namely, the father’s and 
the mother’s male ancestors as stated above, and the father’s 
five maternal male ancestors, and the mother’s three maternal 
male ancestors. 

The latter two lines of ancestors are deduced in a curious 
manner, from the following text of Ndrada on prohibited 
degrees,— 


fiRnireTr: i 

Which means,— 

“A damsel within the seventh and the fifth (degrees) from 
among the iMndhtis on the father’s and the mother’s sides, 
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should not be espoused, likewise also one of the same gotra, 
and one of theisame pravara''. f 

The term handhus in this text tmdoubtedly means sapindas, 
inasmuch as this text cannot but be held to lay down 
prohibited degrees such as are (Jrdained by other sages ; and it 
would be perfectly consistent with other texts, only by putting 
that meaning on the word. It cannot surely be contended 
that Nirada' does not prohibit sapindas at all, by taking the 
word handhus in the limited sense of the three cognate first 
cousins of the parents, that are enumerated as their handhus 
in the text cited in the Mitdkshara chapter 2, section 6, para. 1, 
upon the assumption that the enumeration of handhus in that 
text is exhaustive. 

The recent commentators, however, have taken the word 
in that limited sense, and have deduced from Ndrada’s text 
the prohibition of six descendants of the father’s five maternal 
ancestors, and of four descendants of the mother’s three 
maternal ancestors, in a way which will be explained in the 
Chapter on Marriage. 

Now, it is worthy of special notice that the prohibited 
degrees ar^ thus ascertained, upon the footing that the enumera¬ 
tion of handhus in the text referred to above,—is exhaustive, 
and not illustrative. How can then the prohibited degrees so 
ascertained, be reasonably relied on, for ascertaining who are 
handhus upon the contrary footing that the said enuiheration is 
not exhaustive, but is merely illustrative. 

It is difficult to understand why F & B in the above table 
are not sapindas to each other. It appears to be admitted 
that F is .sapinda to B, but it said that B is not sapinda to F. 
Bearing in mind that one is sapinda to another, if they are 
connected through particles of one body, it seems to be a 
contradiction in terms, to say that F is sapinda to B, but B is 
not sapinda to F. The reason assigned being that B not being 
a descendant of the line of the maternal grandfather of F or 
of his father and mother, they are not sapindas to each other. 
But ‘it is not explained why, being such a descendant, is the 
sinejma non of mutual sapinda relation. 

The real reason appears to be, that although B could not 
marry F’s sister, still F could marry B’s sister according to the 
recent commentators : because, the descendants of the father’s 
mother’s maternal ancestors, are not, according to them, 
included within prohibited degrees. 

But. according to the Mitdkshar4, F could not marry B’s 
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sister; because, she being a relation on F’s father’s side, and 
within seven degrees, is A'ksapinda for marridge. The two 
females C and D form two degrees whether they be in the 
descending line relatively to* !l^, or in the ascending line rela¬ 
tively to F ; but according to the dogmatic view of the recent 
commentators, they cannot be so in the latter case. 

Hence the hhinna-gotra sapindas, or sapindas of a different 
gotra, who are handhus according to the Mitdkshara, cannot 
reasonably be restricted in the manner maintained by the Tagore 
Law Professor of 1880 without any authority excepting his own 
erroneous novel construction of the verbal comments made by 
the two commentators of the Mitdkshard, on Manu’s text. 

Village Community, and the above terms. —It may be inter¬ 
esting to enquire into and trace the etymological meaning of 
some of the terms, and the probable connection of the same 
with the Village Community System, and with their explanation 
as given above. The words sapinda, sakulya, scmdnodaka, 
sagotra and samAna-pravara mean, respectively, those whose 
pinda, kula, udaka, gotra and pravara are common. Gotra is 
derived from go a cow and trd to protect, and means that 
which protects the cow, such as a pasturage ; Udaka*\s water 
or a reservoir of water such as a tank or well; Kulya may be 
derived from knla (similar to Latin colo) to cultivate, and 
means a field or cultivated land ; and pinda means food. 

' According to the rules laid down by Manu (8,237-239) and 
YAjnavalkya (2, 166-167) relating to the establishment of 
villages, there should be a belt of uncultivated land, set apart 
for pasture, at least four hundred cubits in breadth, immediately 
round that part of a village, where the dwelling houses are 
situated, separating the same from the cultivated land ; and 
on that side of this belt, which is contiguous to the fields, 
hedges should be erected so high that a camel might not see over 
them, so that the cattle might not trespass into the fields. 

Assuming that a single family established a new village, and 
bearing in mind that pasturage, and a reservoir of water indis¬ 
pensable in a tropical country, are not divisible according to 
Hindu Law, we may take the words sagotra and samdnmaka 
to mean all members of the family, holding in common the 
pasturage and the reservoirs of water used for domestic or 
agricultural purposes; the word sakulya to signify those 
members that jointly carried on cultivation ; and the word 
‘ sapinda to comprise those that lived in common mess. When 
a family increased in the number of its members, they would 



80 


HABBIAOE. 


. [CH. III. 


separate in mpss first, and might still continue to hold in 
common their hulya or property, Iconsisting mainly of land, by 
jointly carrying on the cultivation and dividing the produce 
according to their shares ; And when this was felt to be 
inconvenient, they divided the family land, continuing, how¬ 
ever, to use and occupy jointly the gotra or the land reserved 
for grazing the cattle, and the udaha or reservoirs of Avater, 
which remained common to the most distant agnatic relations. 
The plain meaning of the texts of Baudhdyana and of the 
Brahma-Purdna cited above, lends some support to this view. 


CHAPTER III. 

MAEEIAGE. 

ORIGINAL TEXTS. 

\ I ^ ?IT ^ m ftr^: i 

in^n ii i 

( The Mit4kshar4, however, reads the first line of this test thus :— 

T! 5^ ^ I 

II i 

1. She, who is the mother’s non^sapinda also {non^ffdgotra), and 
the father’s {non-aagotra) also {non^sapinda), is commended for the nuptial 
rite and holy union amongst the twice-born classes.—Manu iii, 5. 

(According to the reading of this text, adopted by the MiUkshari 
it would mean:—She, who is non-aapinda of the mother, and also non- 
adpinda of the father, is &c.) 

But aapinda relationship ceases in the seventh degree ( from the 
mother and the father) ; and the Sam&nodaka relationship ceases if 
(common) descent and name be not known.—Manu v, 60. 

^ I H vitNt ^ I 
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2. Let not a damsel be married who is of the same gotra, or of the 
same pravara, or within the fifth (^gree on the mother's/ido, or within 
the seventh on the father's side.—Vishnu, xxiv, 9-10. 

^ I i 

giHTT^ ^ ing?i: fqgg^T ii 

gmqqsrr:—t, i 

3. Let a man who has finished his studentship, espouse an auspicious 
wife who is not defiled by connection with another man, is agreeable, 
r\on mpinda, younger in age and shorter in stature, free from disease, 
has a brother living, is horn from a different (jotrn and pravara, and is 
beyond the fifth and the seventh degrees from the mother an<l the father 
respectively.—YSjnavalkya, i, 52-53. 

81 wgg: fqsH^gT I ftrrTmTT¥?r-qf«req^s» i 

4. (A man may espouse a damsel who is ) the fifth and the seventh 
(in degree) on the mother’s and the father’s side respectively.—Vasishtha 
cited in the Mitakshard while commenting on Y^jnavalkya, i, 5S. 

H. I fqggigg: i 

^arqmx n »ft^T ^ giTR-qq^T II'S i 

q^ qifq fWH I 

g#qf^; ^UETrtgm: ii i 

5. A damsel within the seventh and the fiftli (degrees) from among 
bandhus ( ■= relations or sapindas) on the father’s and the mother's sides 
respectively, shotdd not be married, likewise one of the same gotra, and 
one of the same pravara. ( Ndrada xii, 7 ). Those among whom 
marriage rite takes place within the seventh and the fifth (degrees) 
respectively, they all with their offspring become degraded and reduced to 
the position of Siidras.—NArada cited by Raghunandana. 

i \ qpirt q^ gran: mi fq»7r:. 

^ xmin: q^ qr i i 

6. Shall espouse a dkmsel not beibnging to the same gotra shall 
avoid five (degrees) on the mother's side, and seven on the father's; or three 
(degrees) on the mother’s side and five on the father's.—Paithinasi cited 
in the Mit&ksharA and by Raghunandana, 
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xrraimT^-xrfSpnw. wf5«T, 

Tiftwf^:, ?r^wTfiTwfiT%Tf«r, ^pimi W- 

ll Xf«f»5>re7T H . 

7. Damsels connected on the mother’s or the father’s side shall nob 
be taken in marriage, np to the seventh degree; up to the fifth degree, 
is the opinion of others: all the wives of the father are mothers, their 
brothel^ are maternal uncles, their daughters are sisters, their daughters 
are ’ nieces, they too shall not be married, otherwise they would cause 
disorder; this applies also to the daughter of the preceptor ,—Sumantu 
cited by Baghiinandana. 

I ?ir ^ i 

' 8., She, who is not connected by pinda or water, is fit for marriage 
among the twice-born classes, as also she who is distant by three gotras .— 
Vrihat-Manu cited by Raghunandana. 

11 w 5it, i 

gHt ww VJV9{ II i 

<9 

9. Indra I Come by paths that are praised, to this our sacrifice, accept 
the offering ; well-cooked meat is offered ( by us to thee ), which is thy 
due, as (one’s) maternal uncle’s daughter or father’s sister’s daughter (is 
his due). Veda. 

^ ^ir ii siT5r«5Ni% i 

10. From the very same common stock are descended the enjoyer 
(husband) and the enjoyed (wife): we marry in the third or we marry in 
the fourth (degree). 

< X I I 

?rrCT^fi8«i4i w larw: n 11 £.« i 

11. Let a man of thirty years marry an agreeable girl of twelve years, 
or a man of thrice eight years, a girl of eight years; one marrying earlier 
deviates from duty, (or one may marry earlier to prevent failure of religi¬ 
ous rite).—Manu, ix, 94- 
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I Hit HRpit H: HTSHt ^ I 

*nm vnm Titn ^ ! 

Hlftr HRit ’RRreif II 
vwf fHHnrtu HRrt sriHRt i 

^ ftnV II hh: i 

12. If a girl be noti given in marriage when she has reached the 
twelfth year, her mother and father as well as her elder brother, these 
three go to the infernal regions having seen her catamenia before 
marriage. That Brihtnana who being blinded by vanity espouses such 
a girl should not be accosted, and should not be allowed to sit at a feast 
in the same line with Brahmanas; for, he is deemed the husband of a 
Siidra wife.—Yama, 22, 23. 

13. ( A man ) shall not approach the wife before the apjfearauce of 
catamenia; a|)proaching, becomes degraded, and incurs the sin of slaying 
a Br4hmana hy reason of wasting the virile seed.—A svaliyana cited in 
the Nirnayasindhn. 

t 

18 I f^T «n7IT CRT » 

hirtir: tir: ht: ii 

isriRRaPH i 

URSTHTt 1,^^<8l 

14. The father, the paternal grandfather, the brother, a sakulya or 
member of the same family, the mother likewise; in default of the first 
(among these) the next in order, if sound in mind, is to give a damsel 
in marriage; not giving, becomes tainted with the sin of causing 
miscarriage at each of her courses (before marriage); in default, however, 
of the (aforesaid) givers, let the damsel herself choose a suitable 
husband.—Y6jnavalkya, i, 63-64. 

UI fim famiift »5mi mm %f?i hpitiir: 

15. The fatljer, the paternal grandfather; the brother, a sakulya, the 
maternal grandfather and the mother; in default of the first among 
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bhese, the next in order, if sound in mind, is the giver of a maid in 
marriage.—Vishfiii, xxiv, 38-39. | 

I firm mu Him fn^: i 

m^inr^rm i 

mm «5im% of? irm?J i 

7!i?rn(^irwf^raTiir5ifT^:^f7w:ii i 

IG. The father hiiusolf shall give a girl in marriage, or with his 
assent the brother, the maternal grandfather and maternal uncle, and 
a sakalyft, a bdndk<iva likewise ; on failure of all, however, the mother, 
if she is in sound mind ; if she be nob in sound mind, the people of the 
same caste shall give a damsel in marriage.—Nirada, xii, 20-21. 

I fir?ri ?:^fr i 

5^ ^merrm^ « ?r!i: ^ i 

17. A woman is not entitled to independence: her father protects 
her in her maidenhood, her husband in her youth, and her son in her old 
age.—Manu, ix,3. 

tc I wmi firm, fku\ ufw., i 

mntmmrmmsr^imetrarf^Jlf^m: n mir’^^i: 

18. A woman is never entitled to independence; Tet the father 
protect her when maiden, the husband when married, the son when old, 
and in their default their kinsmen.—Yajnavalkya, i, 85. 

I urmr mm firm i 

i[^Efm fwmmi| Tat ^rm: ii 

19. The brhle is anxious for beauty, her mother for wealth, her 
father for education, her relations for family honour (in the bridegroom), 
and all the rest for a sumptuous feast. 

^*1 Tw f'WT ^ wm fq^i: i 
?T «f%r?rqr ^ ii 

irir?n^ ^rwr»f TirTrer irmirff: i 
irp^ fqm^, irTi’f mxmmKM n t, i 

20. To whom the father has given her, or the brother with the 
father’s assent, him shall she serve while he is alive; and shall not 
disregard (her duties to him) when dead. 
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The recitation of the benedictory siicred texts, and the siicrifice '(with 
Hotna in the nuptial fire ) in horjour of {the God) Prajipati 
ci’catures.) arc used in marriages, ftA* the sake of procuring good fortune 
(to the brides) ; but the gift ( by the father) is the cause of the status 
of husband ( or the marital dominion of the husband ). Mann, v, 15M52. 

wr g €K% ii 'Q « 

21. The sacred nuptial texts are applied solely to virgins, and not, 
among people anywhere, to non-virgins, since these are excluded from 
religious rites. The sacred nuptial texts are the certain cause of the 
sacrament of marriage; their completit)n is known by the learned to be 
on the seventh step.- Manu, viii, 226-227. 


MAUKIACn^. 

• 

iVlarriagc necessary according to Sastras, exceptions. —The 

institution of iiiarriHgc which is the fouii(hition of tlio jjeaco 
and good order of society, is considei'cd as sacred even hy those 
that view it as a civil contract. Acconling to tlie Hindu 
Sdstras it is more a religious than a secular institution. It is 
the last of the ten sacraments or purifying ceremonies. The 
Sdstras enjoin men to marry for the purpose of procreating a son 
necessary for the continuation of the line of paternal ancestor.s 
and for the spiritual henofit of their and his souls. According to 
our SAstrasa man may not at all enter into the order of house¬ 
holder, or the married life, hut may choose to continue a life¬ 
long student when he is desirous of nioLs/iu or liberation from 
the necessity of transmigration of souls, or in other words, the 
necessity of repeated deaths and births. But you must not 
mistake for life-long students all bachelors, most of whom do 
not marry, not because they are averse to the pleasures of 
marriage, but because they are unwilling to take upon them¬ 
selves the responsibilities of conjugal life. These do not bear 
the remotest resemblance to the life-long students that are to 
lead the austere life of real celibacy. 

Marriage in ancient law, and the religious principle.-— In 
ancient times marriage involved the idea of the transfer of 
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dointniou over the datueel, from the father to the husband. 
Slavery, or the proprietary rig^t of man over man, was a 
recognised institution among all ancient nations, and it appears 
to Imve owed its origin to the Patria potestas or the father’s 
dominion and unlimited power over his child. A daughter was 
an item of property belonging to her father who could there¬ 
fore transfer her by sale, gift or other alienation, like any other 
property ; and marriage consisted in the transfer, in any one of 
the said modes, of the parental dominion over the bride, to the 
bridegroom who acquired by the transaction, the marital 
dominion over her. Marriage by capture was also based on 
the same principle. The condition of a slave, a wife, and a son 
or daughter, was similar in ancient law, and founded on the 
same principle of absolute dependence on tbe one side, and of 
unlimited power, extending to even that of life and death, on 
the other. Tlie earliest and common form of marriage was the 
.sale of the bt'ide for a price paid to her father by the bridegroom. 
The father’s choice in the matter was under such circumstances 
likely to be influenced more by the amount of the price offered, 
than by a consideration of the alliance being beneficial to the 
daughter.* This purely selfish and .secular principle became in 
course of progress, repugnant to refined feelings, and the 
Hindu sages sought to establish the altruistic and religious 

P rinciple as the only guide for the father’s selection,, by laying 
own that thfl free gift, of a daughter decked with dress and 
ornaments, to a suitable husband to be found out by him, with¬ 
out any other consideration than her happine,ss, is an imperative 
religious duty imposed on the father,—and by condemning the 
existing practice of marriage by sale in consideration of the 
sulka or bride’s price, as being unworthy of persons having a 
sense of spiritual responsibility, and a pretension to purity, 
who,se conduct should be characterised by higher principles, 
although that practice might be allowed to Sfldras among 
whom purity of conduct could not be expected. 

Religious and secular marriages* —Accordingly the Hindu 
sages divided marriages into eight kinds for the purpose of 
distinguishing those that arc approved on account of there 
being no improper motive on the part of any person concerned 
in them and are therefor© declared to be religious, from those 
that are condjinued on some ground or other, and are there¬ 
fore disapproved and pronounced to be irreligious. In the 
marriage called Br4hma, the father or other guardian of the 
bride Ims to make a gift of the damsel adorned with dress and 
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ornaments to a bachelor versed in the Brahma or Veda, and of 
good,character, who is to be sought out and itivite’d bj' the guar¬ 
dian, to accept tlie bride offered to him. In the Daiva marriage 
the damsel is given to a persorl who officiates as a priest in a * 
sacrifice performed by the father, in lieu of the Dakshind or fee 
due to the priest; it is inferior to the Brdhma because the father 
derives a benefit, which being a .spiritual one is not deemed 
reprehensible. Still inferior is the A'rsha marriage in which 
the bridegroom makes a present of a paii- of kine to the bride’s 
father, which is accepted for religious purpose only, otherwise 
the marriage must he called A'sura described below. Another 
kind of approved marriage is called Prdjdpatya which does not 
materially differ from the Brahma, but in which the bridegroom 
appears to be the suitor for marriage and he may not be 
bachelor, and in which the gift is made with the condition 
that ‘ you two be partners for performing secular and religious 
duties.” These are the four kinds of marriage, the male issue 
of which confers special .spiritual benefit on the ancestors. 

The four disapproved and censured kinds of marriage are 
the Gdndharva, the A'sura, the Rdkshasa, and the Paisdcha. 
The G^ndliarva marriage, whl fili is not disa ppr oved 'by some 
sages, appears to be the union of a man and a woman by their 
'TmuFual desire, and to be effected bv consummation ; this seems 
to be inconsistent with the fathers patria poteUan over the 
damsel, and it appears to relate either to cases where a damsel 
had no guardian, or to cases where consummation by mutual 
desire had already taken place, and the law requires tha^ the 
father should give his assent to the daughter’s marriage with the 
man. The A'sura marriage amounted to a sale ()f the daughter : 
the Sulka or the bride’s price was the moving consideration for 
the gift by the father, of the daughter in marriage. The 
Rdkshasa was marriage by forcible capture,allsjweqjgdjr to 
the Kshatriyas or military class. The Paisdcha marriage 
■^^The most reprehensible, as being marriage of a girl by 
a man who had committed the crime of ravishing her either 
when asleep or when made drunk by administering intoxicating^ 
drug. You must not think that this is an instance in whien’ 
fraud is legalized by Hindu law ; the real explanation' appears 
to be that chastity and single-husbandedness wore valued 
most, and so the Hindu law provided that the ravisher 
should marry the deflowered damsel. It appears, therefore, 
that the Gklndharva and the Paisdcha marriages were 
preceded and - caused by. sexual intercourse,^, in the first case 



88 DKPINITION OF MARRIAGE, & MARRIAGE WITHOUT* CONSENT. [CH, III, 


with the consent of the girl, and in the second by fraud. 
The A'.sura ahd the Giindharva .‘^em to resemble respectively 
the Co-emptio and the l/itm in Roman law which, however, 
positively forbade the Paisacha niarriage. 

The Hindu ideal of marriage is, that it is a holy union for 
the performance of religious duties ; hence, where tlie sexual 
pleasure is the jirodominant idea in the mind of a party to it, it 
is di,sapproved and is condemned as a secular marriage, as di,stin- 
gui.shed from tliat in wliich the religious ehnnent prevails. The 
custom of mari'iage of girls before puberty proves that the idea 
of ,sexual plea,sure is not as,sociated with the holy nuptial rite of 
the Hindus. The legal consequenc(!s of the approved and the 
condemned marriage.s, are difl'erent; a wife* married in an appro¬ 
ved form becomes a Pnlni, but one espoused in the disapproved 
form does not become a PntiiL According to the Mitdksliard a 
Patn!,, or the lawfully wedded wife, or tin; indisjiensable associate 
for religion, becomes his mpinda, and may become his heir, and 
her husband also injy^ boeonij^iwjimr,: whereas a wife who is 
married in a’cR^pprovod ?orm and consequently does not become 
Pathi, does not become her husband’s anpinda, and cannot inherit 
from her*husband, nor can lie inherit from her. This distinc¬ 
tion, however, is not recognised by our courts, and wives 
espoused in the A'sura marriage which though disapproved is 
still prevalent among many cla.s.ses of Hindus, enjoy the rights 
of a Patni or lawfullj’ wedded wife. 

It should bo remarked that tliese eight kinds of marriage 
are not really eight different /Jo’mi.s of marriage, as thej' are 
loosely called ; the form appears to lie the .same in all cases 
except perhaps in the Gdndharvaand tlie RaLshasa, namely, the 
gift and .acceptance of the damsel, coupled with religious rites 
which are nece.s.saiy and more multi[)lied in the approved ones. 
This form of gift and acceptance .seems to be observed even bj’ 
Christians, among whom it is undoubtedly a survival. 

Definition of niarriage, and niarriage without consent.— 
Marriage is defined by Raghunandana to be the acceptance by 
the bridegroom, of the bride, constituting her his wife. The 
bride is not, in one sense, a real party to the marriage which is 
a transaction between the bridegroom and her guardian, in which 
she is the subject of the gift. The expression ‘bride’s marriage’ 
is said to be a figurative one. The Hindu law vests the girl 
absolutely in her parents and guardians by whom the contract 
of her marriage is made, and her cdn.sent or non-consent is not 
taken into consideration at all: I.L.R., ‘21 B., 29. According to 
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the sages a man has to choose a damsel agreeable to himself for 
his wife, and the lowest age for Ins marriage is tweaty-four. But 
contrary to the Sdstras a custoi^i has grown up according to which 
marriages are negotiated by tlife guardians of the l)ridegrooms 
and are celebrated at an earlier age ; and excepting in a few 
instances, the real parties to the marriage see each other for the 
first time, when they are actually passing through the ceremony 
of wedlock. But nevei'theless it is an indisputable fact that in 
the majority of instances Hindu marriages, though thus 
contracted, do not prove to be unhappy ones. 

Justification of marriage without express consent. —There are 
manjr persons who being dazzled and blinded by the material 
civilization and the political greatne.ss of the European nations, 
consider their social institutions to be superior to those prevalent 
amongst the Hindus whose political degradation is attributed bj’^ 
them to the assumed iidiere.ut inferiority of their social organiza¬ 
tion and also of their religion. Marriage by mutual consent of 
grown up men and women is what prevails among the Christian 
nations of Europe, and is on that account thought to be the most 
civilized and proper form ; whereas the contrary is the rule in 
India, which is therefore taken to be a barbarous usage and an 
evil of a grave character. The Hindus, however, say that when 
you cannot have your mother and father, your brother and sister, 
or any other relation, according to your choice, why then should 
you have a wife or a husband according to your own choice ? If 
all other dear and near relations are yours without your choice, 
you may as well have a wife or a husband dear to you though 
chosen by others; and this is conclusively proved by what you 
find in Hindu society. Tlie alleged superiority again of marriage 
by mutual consent, is negatived by the fact of tliere being so 
many divorces and separations, showing that union by choice is 
not the condition of the happiness of married life. As for politi¬ 
cal greatness and degradation, there are pious men who would 
say that the height of the political greatness of a nation is often 
the measure of the depth of its religious degradation ; for the 
attainment' of worldly prosperity by one nation is frequently 
accomplished at the expense of others, and, therefore, by 
transgressing the rules of religion. 

Early marriage of Hindu girls, father’s duty. —It is a reli¬ 
gious duty imposed by the Hindu Sdstras upon the father or 
other guardian of a damsel, that she should be disposed of in 
marriage at a tender age not earlier than the eighth year, but 
before the signs of puberty make their appearance. The reason 

R. L.—13. 
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of the rule appears to be three-fold. The first is,—that marriage 
should ho coutracted from a sense of religious duty, and not 
from a desire of sexual pleasure, knd so the immediate gratifica¬ 
tion of it is made impossible. Tlie .second is,—-tliat by marriage 
a girl becomes not only the partner in life of her husband, but 
becomes a member of tlie joint family to which her husband 
belongs ; and that, therefore, being admitted into the family 
at a tender age when lier mind and character are yet unformed, 
and placed amidst the as.sociations and peculiarities of tlie family 
of her hmsband, .she becomes assimilated to it, upon which she 
is, as it were, engrafted in the same way as a member born in it. 
The third reason is,—the anxiety felt by the Hindu legislators for 
securing the chastity of females, which is the foundation of the 
happiness of home, of the belief in the reality of the family tie 
and relationship, and of the mutual love and atfection of the 
relations towards each other based thereon, which are so promi¬ 
nent in Hindu society. The two strongest propensities to which 
man in common with the lower animals is subject, ai’c the desire 
for food and the desire for offspring. With the first he is born, 
and the second manifests itself later on at a certain stage of 
development: and marriage of a dani.sel before that ago is strictly 
enjoined, so that her mind may be concentrated on lier husband 
alone as the means for the gratifications of that appetite. And it 
cannot but be admitted tliat in the generality of cases the 
attachment that grows up between the hmsband aifd the wife 
is of the strongest kind, and the tiev(»tion of Hindu wives to 
their husbands is unparalleled. 

It should, however, be particularly noticed that while the 
Hindu sages enjoin the earljMuarriage of female.s, they do at 
the same time, condemn in the strongest terms, the premature 
consummation of the .same : (Text No. 13). 

I have already told you that according to modern practice 
even the bridegroom is a mere passive agent in marriage. Our 
Sdstras, however, appear to lay down that he should be a free 
agent in this matter, and contract it at a mature age when he is in 
a position to fully understand the responsibilities of conjugal life. 

Early marriage such as at present prevails in f)ur society is 
considered as an evil by many ’educated’ Hindus. Some con¬ 
demn the early marriage of females on the ground that it may 
lead to premature consummation. Others disapprove of early 
marriage of the young men that are prosecuting their studies as 
students. They do really condemn the modern practice in so 
far as it is contrary to the Sastras. 
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^ Objections to two rules «f marriage, considered. —Exception, 
however, is taken to the two yules of the Sdstras, the first of 
which imposes the duty on the father or other guardian of girls, 
of providing them with suitable husbands before puberfy ; and 
the second of which enjoins all men to enter into matrimony. 

The objection to the first rule has arisen from the fact that 
the observance of the rule entails I’uin ujion fathers of tiaughters 
in consequence of the heavy expenditure they are compelled to 
incur in disposing of their daughters in marriage. A most per¬ 
nicious custom has been growing up in our society according to 
which bridegrooms are becoming marketable things, and extor¬ 
tionate demands are made by their guardians, that are to bo 
satisfied by the bride’s father in order to bring about the 
marriage The custom owes its origin tf) the vanity of the 
Calcutta 2 >eop!e, but it is graduallj' extending its mischievous 
influence over the Muftkssil. It is detrimental to the best in¬ 
terests of the Hindu community, and directly or remotely it 
affects everj^ member of Hindu society, not excej)ting those 
that blinded by a short-sighted policy believe themselves to be 
gainers. The good sense of the Hindu communitj’ seems to have 
left them altogether, as in a matter of such vital inqioPtance to 
their society they do not exert themselves and make any eftbrts 
to put down the growth of this rejwehonsible custom. 

The objqption to the second rule is of a very serious charac¬ 
ter, By the contact with Western civilization the ideas regard¬ 
ing comforts have expanded amongst all clas.ses of jieople, 
‘educated’ or not; the simplicity in tlie habits of Hindu life 
is passing away ; and marriage is almost come to be regarded 
as a luxury, its responsibilities having become heavier than 
before. To the early and improvident man-iages is attributed 
the want of self-respect, .self-reliance, independence and enter¬ 
prising spirit, that, in one .sen.se, characterises the Hindus, and 
that is thought'to have led to their 2 >resent political degradation. 

The Hindu civilization and the Western civilization are 
different in character and somewhat opposed tt) each other. 
The western civilization is directed to the promotion of the 
happiness and prosperity in this world, of the i)eople of the 
different localities respectively, that constitute different political 
states. Whereas Hindu civilization is directed to the attainment 
I of happiness in the next world in the true sense of the term. 

I For according to the Christian, belief, their next world is not to 
commence until doomsday; while according to the Hindu 
belief, it commences immediately after death, when the human 



92 PRINCIPLES OP PROHIBITED DEGREES FOR MARRIAGE. [CH. III. 

soul attains liberation or eternal beatitude, or assumes another 
heavenly or earthly body, according to its merits and demerits. 
The Hindus are therefore more religious than worldly. Self- 
abnegation, self-sacrifice and self-humiliation are necessary for 
the attainment of their religious aspiration, and the passiveness, 
the mildness, the tenderness and the dependent spirit of the 
Hindus, are the eflfects of their institutions moulded in a way 
calculated to subserve that purpose. 

The great question, therefore, relates to the.smumtem honum 
and tlie mode of its attainment, and the continuance of our 
institutions depends upon its .solution, or rather upon the belief 
in this respect. 

It cannot hut be admitted, however, that the rule itself is 
required by the law of nature, and non-compliance with it is 
attended with illegitimacy and various other vices. 

The questions relating to Hindu marriage —may be dealt 
with under five head.s, namely, (l) prohibited degrees for 
marriage, (2) inter-marriage between dififerent castes, (.3) 
liability and guardianship for marriage of maids, (4) betrothal 
and ceremonies effecting marriage, and (.O) legal consequences 
of marrialge. 

PROHIBITED DEGREES 

Principles of prohibited relationship for mar.riage. —The 

principles on which marriage is prohibited are discussed in 
Beiithain’s Theory of Legi.slation. The joint family system, 
which is a cherished institution of the Hindus, and which is 
the normal condition of their society, accounts for the piohibi- 
tion by the Hindu sages, of marriage between larger number 
of relations than by other systems of jurisprudence. There 
are strong phy siological reasons in support of the rules of 
Hindu law on this suliject; and the san)e .social reasons that 
render it necessary to forbid the marriage between brothers and 
sisters, would justify the prohibition of marriage between rela¬ 
tions that may be members ofajoint Hindu family. Those rela¬ 
tions that are called to live together in the greatest intimacy 
from their birth, as well as those, one of whom stands in loco 
parentis to the other, should not be allowed to entertain the 
idea of marrying each other, and an insurmountable barrier 
between their nuptial union should be raised in the form of 
legal prohibition, so that the belief in the chastity of young 
girls, that powerful attraction to marriage, may be maintained 
unshaken. The Hindu legislators, however, are so anxious to 
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secure the foundation of this belief, that they ordain it to be 
an imperative religious duty (*f the father and the like relations, 
to dispose of damsels in marriage before the signs of puberty 
make their appearance, so that there might not be the shadow 
of a doubt in that respect. 

Sages and Vedic texts on prohibited degrees.—I have already 
told you tliat tlie different sages have laid down different rules 
on the subject of prohibited degrees for marriage (p. 70). Most 
of their texts are given at the commencement of this chapter. 
(See Texts Nos. 1-10). On a perusal of these you will 
perceive the divergence between them ; Manu prohibits the 
largest number, while Paithfnasi the smallest. There is another 
important respect in which Manu and Sumantu differ from the 
other sages, namely, that the former prohibit the same nuniber 
of degrees on both the father’s and the mother’s sides, .whereas 
the others forbid a larger number on the father’s than on the 
mother’s side : the former view appears to be agreeable to 
popular feelings and in accordance with the actual practice. 
Another point deserves special notice, namely, that the language 
of Manu’s text clearly shows that the rule propounded by him is 
recommendatory in character ; and the actual usages of'hiarriage, 
prevalent, in various localities and among divers ti’ibes, prove 
the rules propounded by all the sages to be of that character. 

Of the tjivo Vedic texts (Nos. 9 and 10) one says that damsels 
of the third and the fourth degrees are espoused, evidently on 
the mother’s and the father’s side respectively ; while the 
other implies marriage of cognate first cousins. 

Customs hereon actually observed. —It is wo? thy of special 
remark that Paithfnasi’s altoiiative I'ule prohibiting only^ve 
degrees on the father’s side, and three on the mother’s, is 
actually observed in practice by the Brtihmanas of Bengal; and 
that the Vedic text indicating marriage of the father's sister’s 
dawfhter and of the mother's brother’s daughter, and thereby 
implying the prohibition of only two degrees on both sides, is 
9i,Gt\xa\\y followed in practice by even the Brdhmanas of Madras, 
and by the Kshatriya holders of impartible estates in the Jungle 
Mahals of West Bengal, and also by the Kshatriyas of many 
other places. There is an well-known precedent of marriage of the 
mate'i'nal uncle's daughter, namely, the espousal by the Kshatriya 
prince Arjuna—the hero of the battle of Kurukshetra, that in¬ 
ternecine war which extirpated the warrior class of India,—of 
^ubhadr^ the beautiful daughter of Vasudeva and sister of 
Srfkrisbna the incarnate Deity. 
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Table of prohibited degrees by different authorities. —The 

following table shows very clearly^the diversity in the numbers of 
degrees of cognate damsels prohil^ited by different authorities:— 


Authorities, 

Prohibited on 

Prohibited on 

father's sideJ 

mother's side. 

Manu 

7 

7 

Siimnntu ... 

7 

7 

Do. sayj», according to others 5 

.5 

Vishnu 

7 

5 

Yijnavalkya 

7 

6 

VaKsishtha 

... 6 

4 

Paithinasi 

j 7 

1 n 

... a 

.3 

Yajurveda 


2 

Vedic text 

2 !!! 

2 


Mita^kshara^ on prohibited connection for marriage. —I have 
already given you the substance of the comments made by the 
Mitdkshar^ upon the texts of Ydjnavalkya on this subject 
(pp. 68-7.“!), while di.seussing tlie definition of the term liandhu. 

The texts of Ysljnavalkya are cited at pages 51 and 81 supra 
and with a view to enable the students to correctly understand 
the subject of Sapinda relationship for the purposes of marriage 
as well as of inheritance, the original passages of the Mitakshard 
bearing on the subject, with their translation, have been given 
at pp. 52-56 supra. • 

I think it necessary to give some details in the present 
connection. The Mitdk.shard says that the qualification that 
the bride should be nou-sapiuda applies to all castes, for 
the sapinda relationship exists everywhere : but the qualifica¬ 
tion that she shall not belong to the same gotra and pravara 
applies only to the three (regenerate tribes; although the 
Itshatriyas and the Vaisyas have no gutras of their own, and 
therefore no pravaras, yet as they have golras and pravaras 
derived originally from their ancient Gurus, the rule is applied 
to them also ; in support of this a text of A'svaldyana is cited : 
and*then the Mitdkshard goes on to say that the status of 
wife does not arise (among regenerate tribes) should the bride 
be a sapinda or samdna-gotra or samdna-pravara ; but the 
status of wife does arise although she may be diseased or the 
like ; for (the text No. 3 is merely recommendatory and not 
mandatory as regards the other qualifications of the damsel to 
be chosen for marriage, since) there would be only inconsistency 
with perceptible (and not with any spiritual) reasons (in ease 
there be marriage of damsels having the other disqualifications 
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mentioned in YAjnavalkya’s text, such as disease). Then 
the Mitdkshard observes that as the qualification that the 
bride shall be non-sapinda, e., non-relation, is too -wide, 
iiccordiiig to the meaning ‘of the word sapinda already 
explained, namely, a relation connected through the same body, 
therefore - YAjnavalkya has added,— beyond the fifth and 
the seventh from the mother and the father respectively.” And 
then goes on to explain this text in the passage which has been 
cited at pages 53-54 sujnn. ' 

From the comments of the Mitiikshara in that passage it 
appears to follow that “//te fifth and the .seventh” are to be 
counted from the mother and the father respectively, and that 
the seven ancestors on the father’s side and the five on the 
mother’s, may be traced through males or females, or both ; 
for, althougli the Sanskrit word for degree is pumsha which 
also-means a male, yet it cannot on tliat account be contended 
that tlie lines must pass through the males only, inasmuch as 
in computing the five degrees on the mother’s side, the mother 
is taken as one degree or pv.rusha ; and I Iiave already told 
you that according to the latest commentators the downward 
lines from eacli of the ancestors may pass through males 
or females indifferently. Hence the maternal relations of the 
paternal as well as of the maternal grandfather, and of the 
paternal great-grandfather appear to be prohibited by the 
above rule '*of sapinda relationship for marriage ; if the rule 
prohibiting five degrees from the mother of the propositus be 
extended to the maternal relations of the father and other 
paternal ancestors, instead of applying the rule of seven 
degrees on the father’s side to the maternal relations of the 
paternal ancestors. 

Let us now see what the later commentators say on the subject. 
Later commentators on prohibited degrees. - The rules re¬ 
garding prohibited degrees, extracted from the foregoing texts 
of the sages, by Kaghunaudana in his UdvAhatattva, a treatise 
.said to be respected in Bengal, are to be found in Dr. Banerji’s 
valuable Tagore Lectures on the subject (pages 60-G7). The 
.same rules are reiterated by KamaUkara Bhatta, the author of 
the Nirnaya-sindhu which is regarded as an authority in the 
Benares School. 

The rules contained in these works may be summarised as 
follows : 

I. A man caiinot marry a girl of the same gotra or pravara. 
This rule is called exogamy. This rule does not apply to the 
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Siidras who are said to have no gotras of their own ; but it 
applies to the Kshatriyas and tht? Vaisyas, although it is alleged 
that neither have they any gotm of their own. The gotras of 
these three inferior castes are said to be those of the Gurus or 
preceptors, or the priests of their ancestors. 

II. A man cannot marry a girl who is a cognate relation 
of any of the following descriptions : 

(a) If she is within the seventh degree in descent from the 
father or from any of liis six male ancestors in the male line, 
namely, the paternal grandfather and so forth. 

(/>) If she is within tlie fifth degree in descent from the 
maternal grandfather or from any of his four paternal ancestors 
in the male line, the five degrees from the mother being counted 
by them exclusive of the mother. 

(c) If she is within the seventh degree in descent from tlie 
father’s h'liid/iiis or from any of their six ancestors through 
whom the girl is related. 

(c^) If she is within the fifth degree in descent from the 
mother’s bandhm or from any of their four ancestors, through 
whom the girl is related. 

III. • A man cannot marry certain damsels though there is 
no consanguine relationship between them. They are the step¬ 
mother’s sister, her brother’s daughter, and his daughter’s 
daughter; the paternal uncle’s wife’s sister, and the wife’s 
sister’s daughter, and the preceptor’s daughter.* This rule 
appears to be of moral obligation only, since it is not I'espected. 
Accordingly, it lias been held that a marriage between a 
Hindu and the daugliter of Iiis wife’s sister is valid : ftag<a' v.. 
Jaya, I. L. R, 20 M., 283. 

The second rule is somewhat complicated. The following 
diagram will enable you to understand without difficulty, those 
that are prohibited by this rule, especially by clauses (c) and (<i). 


F 7 F 1 2 
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P is the bridegroom. to are his seven paternal 
ancestors in the male line; Fg to F^g are his father|s five 
maternal ancestors in the wale line; F^g to F^^ are his 
mother’s five paternal ancestors in the male line ; F^g to Fgg 
are his mother’s three maternal ancestors in the male line ; 

Bg and B, are his father’s handhus ; and B', B" and B'" are his 
mother’s handhus. 

The damsels that are prohibited to a man by the second 
rule are those that ai-e within the seventh degree in descent 
from Fj to F^g, from B^, Bg and Bg and from S, ; and that 
are within the fifth degree in descent from F,, to F..g, from B', 
B" and B'", and from Sg. 

To this rule there is an exception, namely, that a girl, though 
within the seventh or the fifth degree as above described, 
may bo taken in marriage if she is removed by three gotras, or 
in other words, by two intervening gotras, so that there must 
be four different gotras in the line of relationship including 
those of the bridegroom and the l)ride ; but according to some, 
five such gotras are necessary. This shows that the lines of 
descent from the ancestors may pass through females oply, who 
are transferred by marriage to different gotras. 

Observations on the above rules. —Upon a careful study and 
consideration of the above rules, the texts from which they are 
deduced, andt the reasons by which they are supported, the 
following observations suggest themselves :— 

. 1, The Brdhmanioal commentators say, as I have already 
told you, that the Kshatriyas, the Vaisyas and the Sddras have 
no gotras of their own, and that the gotras they have, are 
those of the preceptors or priests of their ancestors ; yet they 
maintain that the Kshatriyius and the Vaisyas cannot marry 
within their gotras, but the Siidras can ; although the reason 
assigned in support of this distinction, does not appear to be a 
cogent one. 

2. In construing the texts (Nos. 1-7) prohibiting certain 
number of degrees on the mother’s and the father’s side, the 
later commentators restrict the counting of the upward degrees 
to the male line of the paternal male ancestors only, of both 
the mother and the father, as in the first and the third line in 
the above diagram ; although in counting the descendants of 
each of those ancestors, they admit that the lines of descent 
may pass through both males and females indifferently, but no 
reason is assigned for drawing this distinction. They then 
deduce the prohibition of the relations indicated by the second 
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and the fourth line of ancestors in the above diagram, by 
putting a forced construction 6n the text (No. 5) of Ndrada, 
which ordains that a girl withinjthe seventh and the fifth from 
among the handhus or relations on the father’s and the mother’s 
sides respectively, is not fit for marriage,—by taking the word 
handhu in that text in the limited sense of the nine cognates 
enumerated in a particular text (Mit. 2, (5, 1), although there 
cannot bo the slightest doubt that NArada intended by that 
text to mean and include all the prohibited degrees both 
agnates and coj'uates, and that he employed the term handhu 
in the sense of sapinda. 

The truth seems to be that the later commentators found 
practical difficulty in avoiding all the damsels, coming within 
the rule, by counting the upward degrees through both male 
and female ancestors without distinction ; so they thought it 
desirable that the descendants of the four lines of ancestors 
given in the above diagram sliould only be proliibited, and 
accordingly they put their own peculiar construction upon the 
texts for supporting their foregone conclusion. 

3. That the later commentators count the number of 
degrees* from the mother and the father respectively, by 
excluding the propositus and also the mother as shown in the 
1st, the 2nd and the 3rd line of the diagram, while the 
Mitdkshara counts from the parents by excluding the propositus, 
but it includes the mother as one degree, 

4. That the seventh and the fifth descendants of the 
father’s and the mother’s bandhns res[)ectively are prohibited ; 
and they are the ninth and the seventh res[)cclively, from the 
nearest common ancestor of the propositus : but there is no 
reason for this special rule. 

5. That the sixth and the seventh descendants of to h\„ 
who are P’s father’s matertial ancestors, are prohibited to P, 
but not to his father through whom they are related to P ; or 
in other words, those relations of the father are not sapindas to 
him for the purpose of marriage, as they are on his mother’s 
side and beyond the fifth degree; and yet they are sapindas to 
his son,—a monstrous proposition sought to be explained by 
what is called “the analogy of the frog’s leap” which is beyond 
the comprehension of human beings save the narrow-minded 
and speculative Sanskrit writers of the dark age of Mahomedah 
India. 

6. That there -is no reciproqity; for, P cannot espouse 
many damsels, whose brothers, however, may, according to the 
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above rule, marry P’s sister,.and vice versa. This appears to 
be opposed to the popular notion according to which, A may 
marry B’s sister, if B may marry A’s sister. There is no reason 
why a larger number of degrees should be prohibited on the 
father’s than on the mother’s side, so far as relationship is 
concerned ; for, tlie liuman bod 3 ’^, says the Garbha-tJpanishad, 
consists of six parts, of which three, namely, bone, sinew and 
marrow are derived from the father, and three, namely, skin, 
flesh and blood, from tlie mother. 

.7. That marriages do, often, take place in contravention 
of these rules even among those who would follow the same, by 
reason of the ignorance of distant relationship, owing to the 
diffieulty in tracing out the relationship at the present time 
when people induced hy the sense of seeuritj' to life and property, 
enjoyed under the British rule, set up permanent dwelling 
houses in places distant from their ancestral homes, where they 
reside for the practice of any profession or calling, or for service. 

These rules not all followed in practice. —I have already told 
you that these rules are not followed in practice. Different 
usages prevail among difterent tribes and in different Jocalities. 
There is so much divergence between the sages as well as 
between the commentators on this subject, that it would not be 
safe to enforce their views as binding rules of conduct. The 
rule prohibiting marriage within the same gotra, which appears 
to be followed by the Bruhmanas in all places, is, however, too 
extensive, but it was laid down at a time when there appears 
to have been a local union of the families having the same 
and pravara. When this rule does not apply to Siidras, there 
is no reason why it should apply to the Kshatriyas and the 
Vaisyas, as these three tribes stand on the same footing in this 
respect, if what the cf)mmentators say be correct. The Bengal 
Kdyasthas, however, follow this rule in practice, and do not 
marry within their gotra, although they are supposed to be 
Siidras, by reason of their observance of some usages prescribed 
for the latter. It would seem reasonable that the legal rule of 
prohiWted degrees for marriage cannot be different for different 
castes : hence, it would follow that what is valid marriage 
among the Siidras is also valid even among the Brdhmauas, 
notwithstanding special rules to the contrary, which ahould • 
be treated as Laws of Honour, the violation of which will not 
invalidate the marriage, but will simply lower the position of the 
transgressor : (see text No. 5). It is useless to discuss this point 
at length, as the rules are not followed in practice, by all. 
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Customs contrary to Smritls.— Even the custom of marriage 
within the Gvtra, is found to prevail among certain sections of 
the Brdhmanas : see sub-judge’s judgment in Devi y. Bam 
Radhu 31 I. A., 160. It has already been said that in Madras 
there is a custom prevailing even among the Briihmanas, of 
marriage of a man with his maternal uncle’s or paternal aunt’s 
daughter. There is a text of the Sruti (text No. 9) in support 
of this custom, and the instance of Arjuna’s marriage with 
Subhadrd, his maternal uncle’s daughter, forms an well-known 
precedfent. This custom appears to be observed by Kshatriyas in 
many places. It prevails among the families owning impartible 
Rajes in the Jungle Mahals of West Bengal, that claim to be 
Kshatriyas. The reason for this laxity has already been stated, 
(p. 71). It should be noticed that for the purpose of marriage 
there is no sapinda relationship between cognates, where or 
among whom this custom prevails. 

The practical rule of prohibited degrees —for our courts to 
follow, is, as I have already told you (p. 7 1 supra), to pronounce 
a marriage to be valid, which has been celebrated in the 
presence, and with the presumed assent, of the relatives and the 
caste-people. 

INTERMARRIAGE BETWEEN DIFFERENT CASTES. 

The caste system —is the peculiar social organisation of the 
Hindus. There being no rational principle upon which the 
hereditary caste system, irrespective of qualifications, could be 
based, it is generally represented by compiratively modern 
writers of the Brdhmanical class who are most interested in 
maintaining it, to be a divine institution existing from the 
beginning of creation. But the sacred books contain no 
uniform or consistent account of its origin ; the various 
accounts of it given by the dififerent works of ancient Sanskrit 
literature, you will find, collected together with considerable 
research by Dr. Muir in the first volume of his Sanskrit 
Texts. 

In*8ome of the Pur^nas, castes are described as coeval with 
creation; .while there are others which say that originally 
there was but one caste which became multiplied in the TretA 
or third age of the world owing to deterioration of men. The 
Mahdbhdrata categorically asserts that at first there was no 
distinction of classes, but that these have subsequently arisen 
out of differences of character and occupation ; and that the 
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title of a person to recognition as Brdhmana depends not on 
heredity, but on possession of, superior merits :— 

^ wn 7r«ft 'rtr« 

?nsr ^ Tfn • n 

^ ^ ^ ^ i 

^ II 

^ ^ 7 W 51 I 

3i zr ^^nwSi ^ ^ aiww: ii 
^51 HIT ^ «nw«r: ^7 t: i 
zTiw 5T »Tt?t ?i TfH I' 

'unnnwuf’ir (co % i 

“Yudhisthira said, he is ordained to be Brdhmana in who'll 
are found truthfulness, charity, forgiveness, uprightness, harm'- 
lessness, austerity and compassion. • 

“The serpent said, but 0 Yudhisthira, even in Siidras (are 
found) truthfulness, charity, absence of wrath, harmlessness, 
tenderness to living beings and compassion. 

“Yudhiilthira replied. If in a Siidra (by birth) the character¬ 
istic (of Brdhmanas) exists, and in a twice-born (by birth) the 
same does not exist, then the Siidra (by birth) should not be 
(regarded) a Siidra, nor the Brdhmana (bj'birth) a BrAhmana: 
he is ordained O Serpent! a Brdhmana in whom is observed 
the characteristic, and he in whom the same does not exist 
must be called a Siidra, &c.”—A'jagara-parva, ch. 180. 

In the Bhdgavat-Gitd a chapter of the same work, the 
Blessed Lord said,— 

wtn ^ i i . 

“I created four classes by the different distribution of 
qualities and actions.”—4, 13. 

zinliTf^ wfwwrfW i: 

J 

#1^ inwr^r wrwf ii 


fI 
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wftph^TMnnfnrwi 5 ?i?t bs^j wn?nr' i" 

Mi4r II «?•«« 1 

“Of BrAhraanas, Kshatriyas and Vaisyas, and also of Siidras, 
O Enemy-vanquisher, the actions are different by reason of 
qualities sprung from the state of Self (or soul) : (41). Equanimi¬ 
ty, control of senses, austerity, purit}’, forgiveness, and straight¬ 
forwardness, knowledge, realisation of knowledge, and belief 
in next world, are the Br^hniana’s action sprung from the 
state of Self; (42). Bravery, spirit incapable of bearing insult 
or censure with impunity, fortitude, dexterity, and also not 
flying from battle, generosity, and commanding disposition, 
are the Kshatriya’s action sprung from the state of Self; 

(43) . Agriculture, cattle-tending and trade are the Vaisya’s 
action sprung from the state of Self: and the Siidra’s action, 
sprung fsom the state of Self, has the character of service : 

(44) . Gftd—xviii, 41-44. 

This revelation by the Blessed Lord ordains that it is not 
by birth, but by qualities and conduct due to liis psychic state 
determined by the Adnshta, that the caste of an uidividual is 
determined. 

The Bhdgavata-PurAna called also Sn'mat-Bhdgavata 
assigns different natural dispositions and qualities to the four 
castes, and assumes them to be hereditary, as a general rule, 
but concludes by asserting the possession of the dispositions 
and the qualities to be the sole test of the caste of individuals, 
thus,— 

Eiw anirMro* wtiif f 

which means,—“Whatever (tlispositions and qualities) have 
been described as the distinctive mark indicative of the caste 
of a man, if the same are found also in another («. e., in a 
person of a different caste by birth), then he shall be designated 
by that very caste (which is indicated by the qualities, and not 
by the caste of his descent,)” 

TWs view that qualification ia the test of caste, is indicated 
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in several other passages of this work, one of which is as 
follows,— • 

which means,—“The three Vedas are not fit to be heard by 
females, Siidras, and dvija-ba?idhus,” i. e., male relations of the 
twice-born, or in other words those males that are descended 
from the twice-born, but are not themselves so by qualification. 

There ,are also many passages in the Smritis, indicating the 
possession, by a man, of superior qualities to be necessary for 
his being a member of the Bruhmana caste in which he is 
born, and laying down that for certain conduct a Brdhmana 
shall be reduced to the position of Sddras. The converse case 
of a person of inferior caste being admitted to the superior 
rank by rea.son of endowment witli good qualities, appears to be 
laid down in a few texts which, however, are interpreted by 
the commentators to be applicable to an exceptional case. See 
Mann, x, 64-65. 

Heredity therefore, is the rule of caste, subject however to 
a theoretical exception based upon possession or absence of the 
characteristic qualities. But practically the caste system has 
become hereditary and has lost the principle upon . which it 
seems to have originally been founded. 

Twiceborn and Sudras. —The Smritis, which have thurst 
into prominSnce this .system, divide men into two large classes, 
namely, the Sddras and the Ttoice-horn. The study of the 
sacred literature forms the principle of this distinction. They 
ordain that by birth all men are alike to Siidras, and the second 
birth de])onds on the study of the sacred literature. Thus 
Sankha one of the compilers of the Dharma-SAstras declarQs,— 

f%BT: fwqrg i 

which means,—“Brahmanas (by birth) are, however, regarded 
by the wise to be equal to Sudras until they are born in the 
Veda (i. e., learn the sacred literature), but after that {i. e., this 
second birth) they are deemed twice-born.” 

Passages to the same effect are found in most of the codes, 
according to which the recognition of the title of the Twice- 
born to superiority over the Siid.ras, depends upon acquisition 
of the knowledge of the Vedas. 

Caste not'peacefully established. —The caste system does not 
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appear to have been peacefully established, in so far as 
regarded the division of the Twice-born into three castes, 
namely, Br4hmana, Kshatriya ^nd Vaisya; the BrAhmanical 
pretension to superiority was resented by the I^shatriyas from 
the first, when the Brdlimanas appear to have been compelled 
to ^mit into their class Visvdmitraand his clan who according 
to them, had been Kshatriyas before. The exaggerated story 
of Parasurdma the Br4hmanical hero extirpating the Kshatriya 
race thrice seven times, and the anecdote of Bi.ma the 
Kshatriya prince defeating that hero, proves the continuation 
of the antagonism between the two castes, which is deprecated 
by Manu (ix, 322) who advised them to cultivate friendly 
feeling towards each other, not perhaps until after the 
propagation of Buddhism by a Kshatriya prince, inculcating 
equality of men, and so striking at the root of the caste 
system. This compelled the Biahmanas to reduce their 
pretensions by promulgating the Tdntrikism which was a 
compromise between the Brahmanism or caste, and the 
Buddhism. By tlieir intellectual superiority and monopoly 
of the Sanskrit literature they have, however, succeeded, by 
fair inetFns or foul, to maintain their ascenaancy to some 
extent. What turn the system will take, is yet to be seen, 
now that the people have been emancipated by the benign 
British rule, from the religious, moral and intellectual thraldom 
under which they used to labour before. 

The number of castes. —It is said that there were originally 
four castes, namely, Brdhmana, Kshatriya, Vaisya and Siidra ; 
but subsequently the various -mixed castes have emne into 
existence by either intermarriage or illicit connection between 
them and their issue in all sorts of combination, so that we 
find a distinct caste for each occupation which is said to be its 
own. This rather leads to the conclusion that most of these 
mixed castes must have been in existence when the system was 
introduced, if the occupations be taken to be the guide. 

. It should, however, be observed that having regard to the 
differences of character and occupation, the members of every 
political society are divisible into four classes corresponding to 
the four castes of the Hindus. Those distinguished by 
intellectuality, learning and religion are the real leaders of 
society. Next in importance are persons forming the royal class 
or the warriors on whom the safety and the very existence of 
the state depends, and who are characterized by physical 
agility, courage, administrative capacity and intelligence. Then 
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come those concerned in the production of wealth by agriculture, 
trade, and so forth, requiring intelligence and a lower standard 
of morality. And lastly, the labourers serving the preceding 
classes or practising the mechanical or similar arts, distinguish¬ 
ed by their capacity for physical labour, and spirit of depend¬ 
ence. The virtues and qualities requisite for distinction in 
these occupations, as well as their importance to society are 
taken into consideration for fixing the relative rank of the four 
classes ; and the common story of their origin is nothing more 
than an allegory representing society, and its different classes 
of members, as one human body and its limbs respectively. 
The fact that there are as many castes as there are occupations 
proves the origin of the institution. The explanation of the 
mixed classes by supposing them to be the issue of inter¬ 
marriage appears to be a play of imagination : where the 
abstract qualities of any two of the four tribes, were thought 
requisite for filling a particular occupation, persons following 
that occupation were supposed to be descended from the off¬ 
spring of an inter-marriage or illicit connection between a man 
of the one trib%«and woman of the other. Thus the Angbasthas 
or the members of the physician caste of Bengal are imagined 
to be a mixed caste sprung from the issue of a Brdhmana 
father and Vaisya mother : a physician resembles a Brdhmana 
in his general culture and learning, and also a Vaisya inasmuch 
as he does in a manner trade with his learning, and so the class 
, is fancied to be mixed of the said two tribes, the worse quality 
being supposed to be derived from the mother and the better 
from the father. The number of castes appears to have 
increased with the increase of occupations, in the course of 
progress; for, later writers enumerate many that are not 
mentioned in the earlier works, and they describe the origin of 
the new castes according to their fancy. 

It should be here remarked that the Siidras are not now 
the lowest class, as is generally supposed ; for, all the mixed 
castes that are deemed to be descended from the issue of a 
superior mother and an inferior father, are ranked beneath the 
Siidras. The latest Sanskrit writers on castes say that pure 
Siidras as well as Kshatriyas and Vaisyas have become extinct. 
The reason of this assertion seems to be that these Br4hmani- 
cal writers do not wish to have two other twice-born castes 
possessed of privileges like themselves; and as regards Sddras, 
many castes which they represent to be mixed ones, appear 
£rom their occupations to belong to the Siidra tribe; but the' 
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policy pursued by these BrAhmanas for the purpose of maintain¬ 
ing their own superiority to 'all, appears to have been to 
multiply and subdivide castes^in such a manner that each of 
these, though inferior to the sacerdotal class, rpay deem itself 
superior to some others, so that the vanity of that caste might 
be satisfied to some extent. For, although the rank of the 
four pure tribes is in the order in which they have been 
enumerated, yet it is difficult to ascertain the exact position of 
many of the so-called mixed castes in the order regarding the 
relative rank of castes, having regard to the various combina¬ 
tions of tribes, which the Brdhmanical imagination gives in 
describing their origin : thus the sense of humiliation which 
may be felt by a caste at the idea of being inferior to the 
Brdhrnana and the like castes, is compensated by the conceit 
created by the notion of that caste itself being superior to 
others. 

Sages and Mitakshara and Dayabhaga on intermarriase.— 

The account of the origin of the mixed castes, as given by 
Manu and other sages, shows that there were many of them, 
that sprung from sexual connection between inferior men and 
superiof women. But while dealing with marriage, the sages 
lay down that marriage between persons of the same caste is 
preferable, and they also recognise marriage between a woman 
of an inferior caste and a man of a superior caste ,.to be valid ; 
but they do not say anything about the marriage between an 
inferior man and si:^erior woman. There are, on the contrary, 
passages in the Smritis, providing punishment for a man 
having sexual intercourse with a woman of a superior class. 
Thus they do, by implication, prohibit intermarriage between 
a man of an inferior tribe and a woman of a superior tribe. 

The MiUkshard and the Ddyabhdga, the two treatises of 
paramount authority in the two schools respectively, appear to 
take the same view : for, partition of heritage between sons of 
a man by his wives of the same and tbe inferior tribes, is dealt 
with by the former in chapter I, Section 8, and by the latter 
in Chapter IX. The Mitdkshard also deals with intermarriage 
in the A'chdra Kdnda while dealing with marriage. 

It should be noticed, however, that these works take into 
consideration only the four original tribes and not the mixed 
castes, while they deal with intermarriage or partition. 

It should, however, be observed that these prohibitions 
appear to be of moral obligation only; hence, although 
marriage of an inferior man with a superior woman may be 
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disapproved and condemned, still if such a marriage does in fact 
take place, the same must he regarded valid as between the 
parties to it, and the issue legitftaate. They may be excommuni¬ 
cated, and excluded from inheritance of their relations 
(DAyabhAga, XI, 2, 9 ): but as between themselves the 
relationship of husband and wife, and of parent and child must 
be held legitimate and there must also be reciprocal heritable 
right among themselves,—^there being no authority for pro¬ 
nouncing the marriage to be invalid, however reprehensible, 
the same may be represented to be. 

Prohibition of intermarriage by latest commentators. —The 
latest commentators Kaghunandana and Kamaldkara, however, 
prohibit intermarriage between the different tribes, upon the 
authority of some passages in the minor Purdnas, enumerating 
practices that should be avoided in the Kali age : (See p. 9), 
But in this respect they differ from the two leading Treatises 
and the Sraritis, which recognize the lawfulness of marriage 
between a man of a superior tribe and a woman of an inferior 
tribe. And their view appears to be adopted by the Calcutta 
• High Court which held that a marriage of a Dome Bfdhmana 
with a girl of the Haree caste is invalid, if not sanctioned by 
local usage : Melaram v. Thannooram, 9 W.R., 552. 

Different subdivisions of the same caste. —There is no text 
of Hindu lafv prohibiting an intermarriage of persons belong¬ 
ing to the different subdivisions of the same tribe or vama. 
A practice, however, has grown up, and intermarriage between 
the different subdivisions of the same tribe do not now take 
place, although there is no legal bar to the same. For instance, 
there is no connuhium between the Bdrendra, the Rddhfa and 
the Vaidika subdivisions of the Bengal Brdhmanas, nor betw'een 
the Bangaja, the Uttara-Rddluya, the Bdrendra and the 
Dakshina-;Rddhfya Kdyasthas of Bengal. It is extremely 
doubtful whether such practice or custom may be the founda¬ 
tion of a rule of law, such as will justify a Court of Justice in 
declaring an intermarriage in fact to be invalid, when it is not 
prohibited either by the sages or by the commentators. In 
the Madras case of Inderun v. Ramaswamy 13 M.I.A., 141= 
12 W. R.,P.C., 41, the Privy Council has upheld an intermar¬ 
riage between two different subdivisions of the Sddra tribe. In 
the case of Narain Dhara, I.L.R., 1 C., 1, there is one passage 
in the judgment from which it may be inferred that a contrary 
view of the law was taken. In that case the question was, 
whether from the fact that a man of the Kaibarta class and a 
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woman of the T4nti class lived as husband and wife for a period 
of twenty years, a marriage in fact could be presumed to have" 
t^ken place between them. Ai^d it was held that it could not, 
inasmuch as the foundation of such a presumption was wanting 
in that case ; for, the parties being members of two different 
subdivisions of the Siidra tribe, between whom there is in 

{ jractice no intermarriage, the court could not think it a fact 
ikely to have happened. It was not intended to be laid down 
that an intermarriage in fact, between different subdivisions of 
the same tribe is legally invalid ; nor did that question arise 
for decision on the facts of that case. It has, however, been 
clearly laid down in the case of Upoma v. Bholaram, I.L.R., 
15 G., 708, that such intermarriage is valid. 

It should be remarked, however, that what were taken in 
those cases to bo different subdivisions of the Sddra tribe, are 
represented by the latest writers to be mixed castes. 

I may mention to you that in the Eastern Districts such as 
Sylhet and Tippera, there is a custom of intermarriage between 
the Vaidyas and the Kayasthas, {Ram v. Akhoy, 7 W.N., 619). 
as well as between the Kdyasthas and the Shahoos. 

’ Liability and Guardianship for marriage. 

Expenses of Marriage-Sanskara or sacrament, charge.— 

Marriage is the la^ of the Sanskdras or sacramei^al rites that 
are ordained to haV^e the effect of purifying the body specially 
from inherited taint, if any. As regards the females, marriage 
is declared to be equivalent to Initiation by the investiture 
with the sacred thread}.^ for which they are disqualified. The 
performance of this sacrament for both male and female 
children is an imperative, duty imposed on the father, and the 
expenses for it form a charge on the family property, (Mit., 
1, 7, 3 et. seq. ; D.B., 3, 2, 38 et seq.) so that a debt contracted 
for the marriage of a member is deemed as one contracted for 
a family purpose, and therefore for the benefit of the family : 
Mit., 1, 1, 28-29 ; Sundrabai v. Shivnarayan, I.L.II., 32 B., 81. 

While dealing with the subject of gift, the MiWkshard says 
that a person having male issue is not competent to alienate 
his whole property, and in support of this proposition, the 
following text of Smriti is cited,— 

' 

which means,—“Having begotten sons (the father) shall per- 
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form the Sanskdras or sacraments (including marriage) and 
^all make provisions for theii* maintenance.” 

It should be observed that*,j;he father has to perform certain 
religious ceremonies connected with, and to bear the expenses 
of, the marriage of sons although the latter are represented 
in the Smritis to be free agents with respect to their marriage. 

Guardianship. —Hindu law does not contemplate marriage 
of males in their infancy, and so there is no rule regarding 
guardianship in their marriage. According to Hindu law a 
man attains majority after the completion of the fifteenth year, 
and this rule is unafiected by the Majority Act, so far as 
marriage is concerned ; so a young man of that age is sui juns 
and may be taken to act for himself as regards his marriage. 

The Sdstras, however, enjoin early marriage of girls, and 
rules are laid down relating to Guardianship in tlieir marriage. 
See Texts Nos. 14-16, supra, pp. 83-84. 

But according to the practice now prevalent among the 
Hindus, the marriage contract is made by parents for children, 
so that the bridegrooms also are mere passive agents exercising 
no volition, their assent to their marriage is only inferred from 
the absence of dissent. • i. 

On a consideration of the texts of Vishnu, Ydjnavalkya and'^ 
Ndrada cited above, Raghunandana places the maternal grand¬ 
father and .the maternal uncle before the mother. But the 
author of the Mit^kshard has adopted the rule laid down in 
the above text of Ydjnavalkya (p.83), without any such addition, 
probably because cognates are not much thought of in that 
School. It is worthy of notice that the mother, who is the 
nearest natural guardian, holds tlie last place in the above 
order, although she may, after the death of her husband, give 
away her son in adoption which affects the interests of the boy 
given, to the same extent as marriage does those of a girl. There 
are some reported cases showing that a difference does often' 
arise between the mother and the paternal relations of a girl 
with respect to her marriage. The latter would prefer a bride¬ 
groom who though not wealthy, is member of a family deemed 
highly honourable according to the artificial rules of kulinism, 
such alliance being conducive to the promotion of the social 
status of, their own family ; whilst the mother would prefer a 
wealthy and otherwise most eligible bridegroom though belong¬ 
ing tp a family of inferior social position according to kulinism. 

' (Text Nq. 1^ supra p. 84). 

In a case of dispute before marriage between the paternal 

;o<#43'7 



i lO DtTTT NOT BIGHT. [CH. III. 

and the maternal relations for guardianship to dispose of a girt 
in marriage, the Court as representing the Sovereign and as 
such being the Supreme Guardian, may impose terms upon the 
relation having the right, for the benefit of the girl, who should 
not, however, be forced into a marriage odious to her: Shridhar 
V. Hiralal, I.L.K., 12 B., 480. 

Duty not right. —The above texts, however, appear rather 
to impose a moral duty on the relations in the order they 
have been enumerated, enjoining them to provide a suitable 
match for a girl before her puberty, than to lay down such 
a strict rule of priority between them as might invalidate a 
marriage that has actually taken place but not under the super¬ 
intendence of a relation who, under the circumstances, is the 
guardian indicated by the above rule. This appears to follow 
from what both Haghunandana and KamaUkara say, namely, 
that if the betrothal of a girl is made by her father who is of 
unsound mind, and thereupon a marriage is celebrated with the 
usual ceremonies, then the fact of the father’s insanity cannot 
render the marriage invalid. 

This .view of the law on this point, has, subject to certain 
salutary exceptions, been taken by Justices Norris and Ghose 
in the case of Brindahan v. Chundra, I.L.R., 12 C., 140, in 
which the paternal uncle of a girl rtnpugned the validity of her 
marriage celebrated by her mother. Their Lordships lay down 
the law thus :—“There can be no doubt that the uncle of the 
girl had a right in preference to the mother, under the Hindu 
laws, to give the girl away in marriage, but the mother, the 
natural guardian, having given her away, and the marriage 
having not been procured by fraud or force, the doctrine of 
factum valet would apply, provided, of course, that the marriage 
was performed with all the necessary ceremonies” 

Having regard to the fact that amongst the respectable 
Hindus it would be difficult to find a man willing to marry a 
girl who has already passed through the ceremonies of mari’iage 
with another man, no marriage should be set aside even in a 
suit by the girl’s father, only upon the ground that it took 
place without his consent or against his will. For, the sacra¬ 
ment of the marriage rite has the effect of causing the status 
of wife, unless the same has been vitiated by fraud or force. 
This view has been adopted by all the High Courts, and the 
texts relating to guardianship have been pronounced to be direo- 
tory Bnd not mandatory : See Venkaia v. Ranga, I.L.R., 14' M., 
316 ; Ghoai v. Sghru, I. L. R., 19 A., 515 ; and Mulchand v. 
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Bhvdhia, I. L. R., 22 B., 812. Accordingly, in a case where the 
mother of a girl married hfir in disobedience of the order of 
a Civil Court directing her to nl^ake over tlie girl to her paternal 
uncle for the purpose of getting her married, it was held 
by the Bombay High Court that the principle of factum valet 
applied : neither the disobedience of the Court’s order, nor the 
disregard of the preferable claim of the male relations would 
invalidate the marriage : Bai v. Moti, I. L. R., 22 B., 509. But 
the case may be different when a second ceremony of marriage 
with another man has already taken place at the instance of 
the proper guardian, which is possible among low castes'; 
and there is a dispute between the two husbands ; for, then the 
Court may take into consideration which of the two marriag^ 
is more beneficial to the girl. ' 

Liability of the father and the family property. —Although 
the aforesaid texts enumerating certain relations having th'6 
right or duty in their order, of disposing of maids in marriage; 
may be held to be of moral obligation only, still there is aburit 
dant a,uthority in the Sniritis and the Commentaries, for the 
proposition that the father is legally liable to celebrate the 
marriage of his maiden daughters, and that the expenses of the 
marriage of a damsel, and her maintenance until marriage, forrii 
legal charges on the property of the family, of which she is a 
member by birth. See Mit., 1,7 ; Vir., 2, 1, 21; D.B., 3, 32 et seq. 
Even the daughters of those that are excluded from inheritance, 
are to be maintained and married at the cost of the family 
property. It is difficult to understand the principle under¬ 
lying the view expressed by a Brdhman Judge of the Madras 
High Court, viz. that under the Hindu Law' a father ie not 
under legal obligation to get his daughter married : Sundari v. 
-yMbramama, I. L. R., 26 M., 505. But see I. L. R., 23 M., 512 
& 26 M., 497, in which a brother taking by survivorship the un¬ 
divided coparcenary interest of a deceased brother was held liable 
to pay the expenses of the latter’s daughter’s marriage. 

Betrothal. —Marriages are preceded by contracts of betrothal 
made in more or less solemn form by the guardians of the 
parties to them. ^ But these contracts of betrothal are not 
considered to be binding or irrevocable, so as to be capable of 
specific performance; Gunput v. Raju7i, 24 W.R., 207=1. L. R., 

1 C., 74. But damages may be claimed and awarded for the 
breaph thereof: Purshotam v. Purshotam, I. L, R., 21 B,, 23. 

Ceremonies. 

Marriage Slacrament.—Although marriage itself is dealt'with 
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as the last of the sacramental rites in that part of the Hindu law 
which is called A'chdra as distinguished from Vyavahdra or 
Litigation, still the marital rights and duties form a subject 
of litigation ; and as this sacrament is preceded by, and 
founded on, the consent express or implied of either the parties 
to it or their guardians, the validity of a marriage may be 
impeached in the Civil Court, upon the ground of the absence 
of such consent, and of the use of fraud or force in bringing 
it about; and it may be declared null and void ; Anjona v. 
Proladh, 14 W. R., 403. 

ceremonies. —I need not enter, in detail, into the numerous 
ceremonies that are generally observed in marriages, as most 
of you are aware of them, having passed through the same. 
But the question that strikes a lawyer is. What ceremonies are 
essential for the completion of marriage ? Let us see what is 
stated by the writers on the ritual of marriage, as well as the 
customs on the subject. 

The necessary ceremonies according to the works on ritual 
are the formal gift and acceptance, accompanied by religious 
rites consisting of the recitation of Vedic texts and the perform¬ 
ance of the nuptial Homa called Kusandikd including mpta- 
padi-gamana or walking seven steps. It has been held that 
the Vriddhi-Srdddha is not an essential ceremony ; and that 
if it be proved that the mother made a gift of thh bride, and 
that the nuptial rites were recited by the priest, it ought 
to be presumed that the marriage was good in law and that all 
the necessary ceremonies were performed. (See Brindahun v. 
Chundra, I.L.R., 12 C., 140). In this case the performance of 
the ceremony of saptapadi-ganuxna or walking seven steps, 
was not proved. If the performance of some of the ceremonies 
usually observed on the occasion of marriage, be proved, a 
presumption should be drawn that the marriage has been duly 
completed: Bai v. Moti, I.L.R., 22 B., 509. 

Jt should however be observed that the religious ceremonies 
including walking seven steps are not necessary in the marriage 
of non-virgins, whose marriage therefore, may be performed in 
a secular mode : Text No. 21, p. 85 mpra. Accordingly, religioue 
ceremonies do not appear to be performed or deemedf necessary 
in the re-marriage of women who are either widows, or relin¬ 
quished, deserted or released by their living husbands (Jukni 
V., Queen Empress, I.L.R., 19 C., 627 ; Vira v. Rudra, I.L.R., 
8 M., 440), prevalent amongst the lower castes in all parts of 
India, under the name of shunga or sagai in Bengal, karoo in 
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the North-West, and ‘pat or ndtra in Bombay. These marriages 
are instances of the G4ndhapva form, as they take place by 
consent of the bride who is presumably a grown up woman. 
But some customary secular ceremony is performed, such as ex¬ 
change of garland of flowers or the putting by the man of a red 
mark of vermillion on the forehead of the bride, in the presence of 
assembled friends and relations, (Btssuram v. Empress, 3C.L.R., 
410): and some ceremony is necessary, otherwise it would 
be aifficult to distinguish Gdndharva marriage from concubin¬ 
age: (I.L.R., 3 A., 738). The Gandharva marriage does not 
seem to be obsolete, as it was thought in this case. The Madras 
High Court has held that in order to constitute a valid marriage 
in the Gdndharva form, nuptial rites are essential : Brinda v. 
Radha, I.L.R., 12 M., 72. But in practice, some secular cere¬ 
mony only is observed in the marriages of widows in the 
Gdndharva form, among lower classes. 

The latest commentators unanimously maintain the neces 
sity of the performance of religious rites for the completion 
of marriage in all cases including even the Gdndharva, although 
the well-known instance of Sakuntald’s espousal by Dushmanta 
negatives that view. In order to arrive at a correct conclusion, 
we must take into consideration the marriages of virgins, 
non-virgins and widows, and the ceremonies that are common 
to them. Manu appears to lay down that the essential cere¬ 
mony for creating the status or marital dominion of the husband 
is the gift of the damsel by the father or other person 
having authority in that behalf; (text No. 20, p. 84 supra) ; 
the rmigious ceremonies being performed for procuring good 
fortune to the brides. Grown up damsels who have passed the 
nubile age, as well as widows, are deemed sui juris in *his 
respf ^t, and therefore may become self-given, or give their\ wn 
selves in marriage to men willing to marry them. The secular 
gift and acceptance of the bride wo uld be sufficient tQ_creftte_ 
relation of husband and wife between the acceptor and thel 
woman. Even acceptance Is not'necessary for the completion 
of a gift, according to the author of the DAyabhdga, who main¬ 
tains (D.B., 1, 21-24,) that the relin quis hment... by the donor 
causes the right of the donee whose non-acceptance would 
extinguish the right created by the donor’s act. In this con¬ 
nection the madman’s marriage recognised by Hindu law, should 
be taken into consideration.' Under certain circumstances 
“Silence is evi dence of _Q.onsent,” dhi and “What is 

not dissentecTfrom, becomes assented to,” ’Rnfiifinni > 
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Marriage complete without consummation.— According to 
Hindu law marriage is a sacranfent, and in a religious point of 
view it causes a permanent indi/isoluble union of the husband 
and wife, extending to the next world ; and when it has been 
solemnized with the essential rites prescribed for matrimony 
the status of husband and wife arises, and the marriage is 
complete and binding, although it may not be followed by 
consummation at all : Administrator v. Ananda, I. L. R., 

9 M., 466. 

Legal Consequences. 

Guardianship. —The effect of marriage is to place the wife 
under the control of the husband, who is entitled to the custody, 
of her person when she is minor, even in preference to her 
father, (I.L.R., 17 C., 298). So, when the husband dies and the 
wife is a minor, her deceased husband's relations are entitled to 
be her guardian in preference to her paternal relations ; 
(Khudiram v. Bonwari, I.L. R., 16 C., 584). But the hus¬ 
band’s reversionary heir who is interested in determining her 
life, should not be appointed the guardian of her person. 

Maiatenance, residence, &c. —Although the conjugal relation 
is based upon a contract of either the parties to the marriage, 
or their guardians, the rights and the duties of the married 
couple do not arise from any implied contract, but are annexed 
by law to the connubial relation as its incidents. The wife is ', 
bound to reside with the husband wherever he majr choose to \ 
live. The fact of the husband having another wife will not. 
relieve her from that duty : nothing short of habitual cruelty ’ 
or ill-treatment will justify her to leave her husband’s house ■ 
and reside elsewhere. {Sitanath v. S. Haimabutty, 24 W.R,» 
377.1 The duty which the Hindu law imposes on a wife to 
resiae with her husband, wherever he may choose to reside, 
is a legal aq d not m erely moral duty. An ante-nuptial agree- 
In^t on the part of the Husband that he will never be at 
liberty to remove his wife from her paternal abode, would 
defeat that rule of Hindu law, and is invalid on that ground, 
as well as. on the ground that it is opposed to public policy : 
Tekait v. I.L. R., 28 C., 751. Obedience and conjugal 

hdelity to the husband are duties at all times required of the 
wife, who is not absolved from marital obligation by apostacy: 
(I.L.R, 18 C., 264). . 

The husband is Hound to maintain the wife, to providie a 
iuitable place for her residence, and'to liye w;ith her, 
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In the absence of any breach of conjugal duties, the wife 
is entitled to the right of mamtenance against the husband 
personally so long as he is alive, and against his estate after 
his death. But if the wife resides in her father’s house against 
the will of the husband and without sufficient cause, she cannot 
claim maintenance while living separate from her husband. 

But when the husband habitually treats the wife with 
cruelty and such violence as to create serious apprehension for 
her personal safety, she is justified in leaving her husband’s 
protection and is entitled to separate maintenance from him : 
(Matangini v. Jogemdra, I.L.H., 19 C., 84). 

Restitution of Conjugal rights. —If either party is guilty of a 
breach of the marital duties, the other party may institute a 
suit against the former for the restitution of conjugal rights: 
Surjya v. Kali, I.L.B., 28 C., 37. 

There may be ci rcumstances which though short of legal 
cruelty, may nevertfieless bar a suit for restitution of conjugal 
rights: Dular v. Dwarka, 9 W. N., 510 = 1 L. J., 283** 
I.L.K., 34 C., 971. 

Unity of husband and wife. —According to Hindu .law as 
well as to many other systems of law, the husband and wife 
become one person by marriage. Many legal consequences 
are annexed to this theory of unity of person. Amongst the 
Hindus this unity is now confined to religious purposes, and 
does not generally extend to civil matters. The wife can hold 
separate property, she may enter into a contract with any 
person and even with her husband, and may sue and be sued 
in her own name. But the theory that the wife is half the 
body of her husband, has an important bearing on several 
points of Hindu law. 

According to the Penal Code the husband or the wife does 
not become guilty of the offence of harbouring an offender by 
screening each other. 

Remarriage of women. —^The Hindu sages provide single 
husbandedness as the most approved mode of life for women ; 
the females that seek religious merit, must not, accordiim to 
them, ever think of a second husband. But while the Bundu 
lawgivers thrust into prominence the said high ideal of conjugal 
duty for women influenced by religious and spiritual aspirations, 
they do, at the same time, recognize, under certain ciroum* 
stances, rema rriage of women that are impelled by inclination. 

BvetnS'figBTTOf first husband is alive, a woman is allowed 
to remarry, should she be abandoned by her first husband for 
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adultery or aiiy other cause, or he b© not heard of for a certain 
period, or adopt a religious ordey, or be impotent or become 
outcasted. Thus Ndrada (xii, 97) and Par&sara (iv, 27) say;— 

II 

which means,—"Another husband is ordained for women in 
five calamities, namely, if the husband be unheard of, or be 
dead, or adopt a religious order, or be impotent, or become 
outcasted.” The usage of remarriage of women during the 
lifetime of their first husband is found to be observed by some 
low castes, amongst whom the first marriage is dissolved either 
by a decision of the caste Punchdyet, or by the husband’s chhdr 
chithi or letter of release granted to the wife, who may then 
contract sagai or nikd marriage with another man : Jukni v. 
Empress, 1. L. R., 19 C., 627. 

Widows. —The Smritis appear to provide three alternative 
conditions for widows, namely : (l) sutteeism or concremation 
with th§ deceased husband’s body ; (2) life of asceticism ; or (3) 
remarriage. The first has been abolished by British legislation. 
The ascetic life is the alternative adopted by the females of 
respectable castes, so that amongst them remarriage of women 
came to be regarded as illegal, although it has all along pre¬ 
vailed among the lowest castes. It did accordingly become 
necessary to pass the Act XV of 1856 for legalizing the re¬ 
marriage of Hindu widows belonging to the higher castes, 
among whom it had become, and still is, obsolete. This statute 
should properly be called after the name of the late Pundit 
Iswara Chandra Vidydsdgara to whom it owed its origin and 
who framed its provisions. 

Justification of rule against widow marriage.— The Hindu 
sages recommend that the widows should live a life of austeri¬ 
ties, and they disapprove of remarriage of women. This re- 
cotnmendation has been adopted as a mle of conduct by the 
women of the higher castes, and the rule is justified on the 
following grounds : (1) Women as constituted by nature, can 
control and repress the sexual propensity, but men cannot ; 
(2) the number of women is larger than men ; (3) there are, no 
doubt, young widows in Hin^ society, but there are not 
old maids, such as there are in European society ; (4) the Hindu 
system is characterized by justice and equity to women, all of 
whom are once married, and they must blame their ill-luck but 



CH. in.] 


POLTGAMT. 


nr 


not society should they lose their husband ; for,they cannot justly 
claim to have another husband,* as in that case so many maidens 
would be compelled to remai^i unprovided with husbands; 
(5) the boasted liberty of widows in European society in this 
respect, is. accompanied by grave injustice to other females who 
are on that account compelled to live as lifelong spinsters, whose 
compulsory sinjgle condition moves not the vain philanthropists 
weeping for Hindu widows ; (6) remarriage of women under¬ 
mines the foundation of female chastity, which is the sine qua 
non of the bond, peace and happiness of home ; (7) the utility of 
the institution should be tested by the good secured to the whole 
society, for the well-being and welfare of which, individual 
interests are often sacrificed. 

Polygamy. —The Hindu law permits a man to have more i 
wives than one at the same time, although it recommends mono- \ 
gamy as the best form of conjugal life. This recommendation 
has practically been adopted by the Hindus, and monogamy is 
the general rule, though there are solitary instances of poly¬ 
gamy. This usage, however, cannot but be held just, if the 
number of women is really larger than that of men. There 
are various reasons for and against polygamy which fs sought 
to be interdicted by legislation deemed by some as the 
panacea for all evils in India. The Hindu institutions are 
founded on the requirements of the diversified human nature 
and condition, and ought not to be lightly interfered with, at 
the instance of persons distinguished by egotistic sentimental¬ 
ism and spirit of intolerance. It is far better that those men 
of property, that are impelled by inclination, should take the 
responsibility of openly having several wives than that they 
should secretly contract as many left-handed marriages as they 
please. The modern legal distinction between public and 
private character lends only an external whitewash to the social 
structure of modern times. As to feelings of women, evidence 
is not wanting that there are females enjoying the liberty con¬ 
ferred on them by Western civilization, who would rather have 
a half or a quarter of a husband than none at all. 
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ORIGINAL TEXTS. 

ftraw: i ^ w. 3 ^, 

iiiWTft ^ II I 

1. A Br^hmatirt on being born becomes a debtor in throe obligations; 
.to the Rishis (who are propounders of the sacred books) for Studentship (to 
peruse the same); to the Gods, for Sacrifices ; to the Paternal Ancestors, 
for Progeny: he is free from the debts, who has son, who has performed 
sacrifices, and who has studied the Vedas.—Revelation. 

^ I 3^ RTTTTfrofVrftnnr:, 

?9iit3 I n 3?i »T fd«gi^« i q . m, 

^ fV 3^ I ^ ^ 3 ?i 'nfGhfNnn wi 

w?rT 3 vnn 7 i 1 3^ ^nrf»i 

1 CT iTfh»!iNi 3 , 

OniRPl fV 3%«f 3f?r 11 

qqq*nqwM T ^ qjRl 11 qfqx: 1 

2. A son sprung from the virile seed and th«* uterine blood is an 
effect whereof the mother and the father are the cause ; the mother and 
the father are, therefore, competent to give, sell or disown him ; but an 
only son should neither be given nor accepted; for, he is intended for 
continuing the lineage of the ancestors; but a woman should neither give 
nor accept a son without the permission of the husband. One desirous of 
adoptiiig a son should after having invited his relations, informed the 
king, and performed in the dwelling house the Fj/dArifi-iToma, take one 
whose kinsmen are not unknown or one who is a near kinsman. But if 
a doubt arises (as to the caste), then the adopted son whose kinsmen are 
unknown, should be set amrt like a Sfidra; for it is well known that 
by one many are saved. If after he has been adopted an auraaa or real 
legitimate son be born, then the Dattaka shall be participator of a fourth 
8hare.^Va8i8htha. 
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^?nr: ii 

ijtt ir«BW ^3psr?r Vi: i 

Hmror-vft w. • 

^^<Hwi ^?irat ^ to: vr: i 

ftm ^ ^ ii 

?fhT9 Tjwt finfhT: wfInT: ^-w?i: i 

?ETOn TI ’srt ^ w fk^i wt^sr: i 
11^, wta « 

^Ki TC II 

TO*raiT:» 

'3. The aurasa or real legitimate son is one begotten (by the man 
himself) oh the lawfully wedded wife: equal to him is the appointed 
daughter's son:—the Kslietraja or appointed wife’s son is one begotten on 
a wife by a kinsman or any other (appointed to raise issue): •Qhdhhaja 
or adulterous wife’s son is a son secretly begotten on a wife : the Edniua 
or damsel’s son is a son born of an unmarried daughter, and deemed the 
son of his maternal grandfather: the Faunarbhava or twice-married 
woman’s son is one born uf a twice-married woman, whether her first 
marriage was consummated or not: the Dattaka son is a son whom the 
mother or the father gives in adoption : the Krita or purchased son is one 
who is sold ( for adoption) by the mother and the father: tlie Kritrima or 
son made is one who is adopted by the man himself: the Svayandatta 
or self-given son is one who gives himself: the Sahodhhaja or pregnant 
bride’s snn is one who is in the womb of his mother when she is married; 
and t|f)e Apuviddha or deserted son is one who is abandoned (by his 
parents) and adopted as a son. In default of the first among these the 
next in order is the giver of the Pinda and the taker of the share.— 
Y&jnavalkya, 2,128*132. 

81 TOT ftm m ^TOt ’8rfir: hwii TOf? i 

^ ^ ^ «?f: ii 

it 981^^ ^ WftRT: II TO, «■, 1 j 

4 A mn equal in caste and affectionately disposed whom his mother 
or &ther (or both) give with water at a.time of calamity, is known as th^ 
Pattrima (csDaittaKa) son. A son equal in caste, competent to discriminakh 
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between merit and demerit, and endued with filial virtues, who is adopted 
(by the man himself), is known as th%Kritrima son. Manu, ix, 168*169. 

ftTWRUJ iraHHJ II 

ftm pw pi i 

II 

Hn ?n n^^ 3^^ ft^W( fvm \ 

?Rff» m yt ft ^rrai^ fw v. ii 
wm ^ra^sft >rat i 

^ 3«l»[ H ^f?i: I 

6. By a sonless person only, should always a substitute of a son be 
anxiously made, for the sake of funeral oblations, libations of water and 
obsequial rite. If the father sees the face of a living son after birth, he 
transfers the debts to him, and attains immortality. As soon as a son is 
born, the father becomes absolved from the debts to paternal ancestors; 
on that day he acquires purity, since the son saves from the infernal 
regions. Many sons are .to be secured, if even one may go to Gay6., or 
celebrate the horse-sacrifice or^dedicate a Nila bull.—Atri. 

i I vftw I 

»rnrf5if »ntrt ^ i 

^w. pn ii 

^ ?ie«rtsft ^ ?r«N; i 

^rat int qi3 *nR ^ ^ ii 

mftm: ft wT^e^ iraiftn TOft *TfH ii ww: i 

6. But in particular places the religious merit is endless: it is 
inexhaustible in a Sr&ddha at Qayi, and in death and the like at Frayiga 
(or concourse of the Ganges and the Jumna). All those saees sing and 
proclaim the following verse,—“Many sons should be secured, possessed of 
good character and endowed with virtue : if amongst them all, even one 
goes to Qay4, and if having arrived at Qay4 perform the Srkddha, the 

C tternal ancestors - being saved by the same, attain the highest state/’— 

Sanaa. 
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^ ?r: het: ^ «t ^mr i 

iW5*n-«rf^: ^raf i 

?n^fr ^is3r%t«i ^ ?n ii i 

7. All the paternal ancestors apprehending fear of the infernal ret^ions 
are desirous that that son who will go to Qay4 will become our saviour. 
Many sons should be secured if even one may go to QayA, or perform the 
horse-sacrifice, or dedicate the Nila bull.—Vrihaspati. 

c 5«rT i 

8. This is almost the same as the second verse of Vrihaspati. 

£. I «?r; i 

9. By a sonless person, should any description of sons be anxiously 
made, for the sake of funeral oblations, libations of water, and obsequial 
rite, as well as for the celebrity of name.—Cited in the Dattaka-mim&ns^ 
as a text of Manu. 

t« I i 

form opr^i Hrr?i^ orst#*i ^ i 

’?rtT|-s^f?r n i 

10. If the fiither sees the face of the living son on birth, he transfers 
the debt to the son, and attains immortality. It has been revealed that 
endless are the heavenly regions for those having male issue but there is 
no heavenly region for a sonless man.—Vasishtha. 

(i I w. i 

fq^ «u§f?i ws(\ II «. I 18 ^ I 

11. The adopted son is not to take away (with him when he is passing 
from the family of his birth to that of adoption), the Ootra and the 
Rikthaot the progenitor: the Pinrfa is follower of the Ootra and the 
Riktha^ the Swadh& (or spiritual food) goes away absolutely from the 
giver.—Manu, ix, 142. 

Ootm is generiilly rendered into family, but it means here, **the status 
of being the son :\Riktha means wealth, but it means here patrimony or 
family property, is.,' property to which the right of the male issue arises by 
birth, or to which the right of the boy has already arisen. 
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Sir William Jones, however, translated the first line of this text 
thus,—"A given son must never elAitn the family and estate of his 
natural father,” and this version has. been accepted by the translators of 
Sanskrit works on law, in which this text is cited. But this version is mis 
leading, if not inaccurate, implyiiig as it does future and not vested right. 

I ^ ^ I 

^ II 

12. Mann sprung from the Self-existent has declared twelve sons of men : 
of these six become affiliated or members of the Ootra and Go-purceners 
and six become affiliated or members of the Ootra but not Co-parceners. 
The aurasa or true legitimate son, the appointed wife’s son, the Dattaka, 
the Kritrima or son made, the secretly begotten son of the wife, and the 
deserted son—these six become coparceners and affiliated or members 
of the (?o<ra: the maiden daughter’s sou, the pregnant bride's son, the 
purchaled son, likewise the twice-married woman’s sou, the self-given son 
and the son by Siidra wife,—these six become affiliated or members of 
the Ootra but not cop treeners. —Matiu, ix, 1.^8-16(). 


ADOPTION. 

Sons in ancient law. —The usage of adoption is the survival of 
au archaic institution based upon the principle of slavery, where¬ 
by a man might be the subject of dominion or proprietary right, 
and might be bought and sold, or given and accepted, or relin¬ 
quished, like the lower animals. The above text of Vasishtha 
shows that children were absolutely under the power of the father 
who could give, sell or disown them. The patria potestas of the 
Roman law in its earlier stage furnishes us with a true concep¬ 
tion of the father’s unlimited power over children in primitive 
society. Marriage in ancient law, consisted in transfer of the 
father’s dominion over the damsel to the husband. Lifelong 
subjection was the condition of women who were under the 
dominion of either the father or the husband or their relations. 
Male children, however, became stii juris on the death of the 
father and the like paternal ancestors. 

_. A careful consideration of the descriptions of the twelve 
•kinds of sons will give an idea of the primitive conception pf 
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family relationship. The auraaa or a son begotten by a man on 
his own wife is what is now un’derstood by the term son. Blit 
the Kshetraja or appointed wife’s son was a son begotten on one 
man’s wife by another man who was appointed by the husband or 
his kinsmen for that purpose. This resembles the usage of 
Levirate prevalent among the Jews (see the Bible, Book of Buth, 
and Deuteronomy xxv, 5-8). The son so produced became the 
son of the woman’s husband. So also was a son whom a wife 
secretly brought forth by adultery, this son called Gudhhaja 
became the son of the woman’s husband. A son born of ah 
unmarried daughter became the son of the maternal grandfather. 
The pervading principle appears to have been that a wife and a 
maiden daughter belonged respectively to the husband and the 
father, and a son born of them belonged to their owner, in the 
same way as a calf produced by a cow becomes the property of 
the owner of that cow. So was the putnkd-putra or a son of 
an appointed daughter who was given in marriage to the bride¬ 
groom, with the condition that the son born of her would belong 
to her father, the marriage in such a case did not operate as a 
transfer of dominion over the damsel, from the father to the 
husband. Similarly the child in the womb of the pregnant 
bride was transferred by marriage to the bridegroom. The son 
of a twice-married woman is now deemed aurasct or real legiti¬ 
mate son, but he is enumerated among secondary sons, as re¬ 
marriage of women was disapproved by the sages. A man became 
the father of these seven descriptions of child by the operation 
of ancient law. It should be observed here that although the 
Smritis purport to give the above classification of sons, it must 
necessarily include daughters as well. 

Then come the five descriptions of sons by adoption, viz., 
the Dattaka and the Krfta are sons given or sold respectively 
by their parents to a man who takes the boy for affiliating 
him as a son. The Kritriraa and the Svayandatta are the sons 
made and self-given, they are destitute of parents and there¬ 
fore and free to dispose of themselves, they become 

the sons of the adopter with their own consent, the difference 
between them being that in the case of the Kritriraa or son 
made the offer comes from the adopter, while in the case of 
the self-given son the offer is made by him. An apaviddha or 
deserted son is one who is abandoned or disowned by his' 
parents and is adopted by a person as his son ; this is like the 
appropriation by the finder of a thing without an owner. 

The abov^ descriptions of the divers kinds of sons recog- 
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nized in ancient times, disclose that sexual relation was^ very 
loose, and chastity of women was not valued, Tlie relation of 
husband and wife, of father and .son, and of master and slave, 
appears to have involved the i^lea of absolute power on the 
one hand, and abject subjection on the othef, or of the one 
being the property of the other. Procreation by the father 
was not a necessary element in the conception of sonship. 

The hankering after sons, proved by the recognition of the 
different kinds of sons, appears to have owed its origin to the 
exigencies of primitive society composed of families governed 
by patriarchal chiefs. In the unsettled state of tribal Go¬ 
vernment in early times, the number of male members capable 
of bearing arms was of special importance ; and the same 
cause that enhanced the value of sons operated to lower the 
position of women as well as of men labouring under bodily 
disability or infirmity such as blindness. 

Doctrine of spiritual benefit. —The Hindu society appears 
to have been civilized by means of religious influence. India 
is the land of religion, where all conceivable systems of 
theological doctrines arose and are still prevalent, ranging 
from polytheism to monotheism and from Sdnkhya atheism 
to Ved^tic pantheism. It has no place in the political 
history of the world, but holds the most prominent position in 
its intellectual and religious history. 

It is erroneous to suppose that the law of adoption owed 
its origin to the doctrine of spiritual benefit conferred by sons. 
You cannot associate the sacred name of religion with 
practices based upon immorality and looseness of sexual rela¬ 
tion : there is no system of religion known, that countenances 
an institution partly founded on adultery, seduction and lust. 
The Hindu religion which is moulded on asceticism, is leasts 
likely to sanction the immoral usages relating to several des¬ 
criptions of sons recognized by ancient society. As regards 
ancestor-worship upon which the erroneous view is founded, its 
ritual shows that that ceremony is performed not so much for 
the purpose of conferring any benefits on the ancestors, as for 
the purpose of receiving benefits from them. • 

On the contrary, the doctrine of spiritual benefit seems to 
have been invoked for the purpose of discouraging the institu¬ 
tion of subsidiary sons. The Hindu sages who are the pro- 
pounders of the Smritis or Codes of Hindu law, appear to 
have introduced the doctrine of spiritual benefit derived from 
* mal'e issue, with the view of suppressing the laxity of marri- 



OH. IV.] 


LAW OF ADOPTION BIMPLB. 


125 


age union, the looseness of sexual morality, the institution of 
subsidiary sons, and the improper exercise of pairia pvtestas. 
They endeavoured to impart a* sacred character to marriage, 
to impress the importance o6 female chastity, to discourage 
the immoral usages of affiliation, and to ameliorate the condi¬ 
tion of sons and wives over whom the pater familias had 
absolute dominion extending to the power of life and death. 

If you carefully read the passages of the Smritis, extoll¬ 
ing the importance of sons in a spiritual point of view, you 
will find that they all relate primarily to the real legitimate son, 
and not to the secondary sons. In fact the sages divide sons 
into primary and secondary, with a view to mark the superiority 
of th§ Aurasa or real legitimate son—the primary son. They 
also divide the sons into two or three groups to show their relative 
rank : the real legitimate son and the appointed daughter’s son 
are declared to hold the highest position in a spiritual point of 
view ; to the sons by adoption is assigned a middle rank ; while 
the sons by operation of law, owing their origin to adultery, 
unchastity and looseness of sexual relation, are condemned and 
pronounced to be useless in a spiritual point of view. 

Law of adoption simple. —The law of adoption, as propoun¬ 
ded in the Smritis and explained in the Mitdkshard, the 
Ddyabh^ga and similar commentaries respected by the 
different schools, is very simple. But many useless and arbi¬ 
trary innovations were, for the first time, introduced by Nanda 
Pandita in his treatise on adoption, entitled the Dattaka- 
Mfradnsd, composed some time after his Vaijayantf a Commen¬ 
tary on the Institutes of Vishnu, which w’as completed in 
Sainbat 1679 = 1623 A. D., or a little over a century and a 
quarter before the establishment of British rule in India. 
There is no cogent reason why the position of a Legislator 
shouM be accorded to Nanda Pandita a mere Sanskritist with¬ 
out law, who had nothing whatever to do with the then 
government of the country, and the novel rules unfairly de¬ 
duced by him from a few texts unnoticed by, if not unknown 
to, all the authoritative commentators most of whom appear to 
have compiled their works under the auspices of reigning Hindu 
kings—should be inflicted upon the Hindus as binding rules of 
-/Conduct. The adventitious circumstance of the work being 
translated into English at an early period mainly contributed to 
the notion that it was an authoritative work on adoption, res¬ 
pected all over India; and this erroneous view originating with 
the learned translator who assumed it to be an ancient work, 
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has been often repeated without question, though there is abun¬ 
dant evidence in the reports of cases abd records of customs 
that its peculiar doctrines are not*respected in most places. The 
character of the work has only recently been judicially consi¬ 
dered by a Full Bench of the Allahabad High Court presided 
by Sir John Edge, the Chief Justice, who has in an elaborate 
and exhaustive judgment dealt with the matter and come to 
the conclusion that the innovations introduced by Nanda 
Pandita should not be followed as binding rules The majori¬ 
ty of the Judges have concurred in that view, but the minori¬ 
ty would follow the maxim Commwiu error facit jus, and hold 
that the Dattaka-Mimdnsd is binding, because it has several 
times been erroneously asserted to be a work of paramount 
authority on questions of adoption, although there is neither 
reason nor rhyme why it should be so regarded. See Bhagwan 
Singh v. Bhagwan Singh, I.L.R., 17 A., 294. The Judicial 
Committee, however, have set aside the view of the majority, 
and upheld that of tl\e minority, for reasons cited at page 47. 

Evidence as to Dattaka-chandrika being a forgery. —I have 
already told you that there is a well-grounded tradition in 
Bengal, that the Dattaka-chandrikd is a literary forgery by 
one Raghumani Vidydbhdshana in the false name of Kuve>ra. 
The same tradition is also stated in the Tagore Lectures on 
adoption. But with respect to it, a learned judge of the 
Allahabad High Court has made the disparaging remark, that 
“he is not prepared to place any value on,” what he errone¬ 
ously imagines to be, “the story which” the Tagore Professor 
“has stated” (I. L. R., 17 A., 313). Had the learned Judge 
glanced at the reference given at the bottom of page 124 of 
the Tagore Lectures, and procured the book therein referred 
to, he would have found that the tradition was stated in 
1855 A. D., by the greatest Bengali of the nineteenth century. 
However, it has, therefore, become necessary to set forth the 
evidence supporting the conclusion that the Dattaka-chandrika 
is a, literary forgery. The evidence consists of the following:— 

(1) Sutherland the learned translator, believed that this trea¬ 
tise was not really composed by Kuvera by whom it purports 
to be written, though he was not informed of the real author. 

(2) In 1855 A.D., Pandit Iswara Chandra Vidydsdgara 
published his Disquisition on the Legality of the Re-marnage 
of Hindu Widows, in both the English and the Bengali lan¬ 
guages, and succeeded in inducing the Legislature to pass the 
Act XV of 1856 for legalizing the re-marriage of Hind 
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widows. In a note appended to the Bengali version of that 
work he states to the effect,-^that Raghuraani Vidyabhiishana 
composed the Dattaka-chamlrik4 under the false name of 
Kuvera, and did at the same time, make it known by the 
acrostic in the last sloka that he was the real author. (See 
sixth edition of the Disquisition, page 182). 

(3) In 1858 A.D., Pandit Bharat Chandra Siroinani pub¬ 
lished in the Bengali character the original Dattaka-Mlraansd 
and Dattaka-chandrikd with his own Sanskrit commentary 
thereon. He had been a Hindu-law-officer attached to the 
District Court of Burdwan, and after the abolition of that post, 
became the Professor of Hindu law in the Government Sanskrit 
College of Calcutta. While commenting on the last sloka of 
the Dattaka-chandrikd (see ante p. 32) he says as follows :— 

l (see second edition of those 

works in Deva-nAgari character, page 41 of the Dattaka- 
chandrikd) which means,—“It is a- widely known* tradition 
that this is the work of Raghumani Vidyabhiishana, it is also 
a widely known tradition that his name is made known in 
this sloka; the name Raghumani is given out by the first 
syllable of the first foot, the last of the second foot, and the 
first of the third foot, and the last of the fourth foot.” 

The venerable Pandit, however, adds which 

means literally,—“This to us is distasteful.” The.idea is un¬ 
doubtedly most painful and humiliating that a learned man like 
Raghumani was guilty of a literary forgery committed for the 
pu.’pose of perpetrating a fraud upon the court of justice. 
Assuming that the Pandit means to say that “it is not accep¬ 
table to me,” yet that does not affect the tradition at all. 

(4) The tradition is well known to all Bengali Pandits 
professing to be Smdrtafs or Hindu lawyers. It is curious that 
the tradition which has all along been so well-known to the 
Smirta Pandits is unknown to the English-educated native 
lawyers without Sanskrit. 

(5) In 1863 A.D., when I was a student of the Smriti 
class in the Sanskrit Colfege, I Iieard it from Pandit Bharat 
Chandra Siromaili who also told the names of the parties 
to the law suit for which the book was fabricated, and other 
details inqlitding the objects. 
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(6) The tradition is well-kn'own to the descendants of the 
litigant parties, of whom the claimant by adoption was to be 
benefitted by the book. And I have heard it from that claimant’s 
son’s daughter’s son who was a Vakil of the Calcutta High 
Court, but is now retired. 

(J) The tradition is well-known to the descendants of the 
family to whicli Raghumani belonged, and I have heard it from 
his brother’s great-grandson who also told that Raghumani was 
the Pandit of Colebrooke and was an inhabitant of Bahirgachi 
in the District of Nuddea. 

(8) The case for which the book was fabricated is referred 
to in Sir Francis Macnaghten’s Considerations on Hindu Law ; 
he was the counsel for the adopted sou, and as he says that 
from the law as it was understood at that day, he was certain 
that his client would have been entitled to one-third of the 
estate, liad the cause been not settled by the parties them¬ 
selves,—therefore it is clear that his attention was not drawn 
to the book, according to which his client would have been 
entitled to one-half, instead of one-third, of the estate. Had 
the book^been in existence at the commencement of the litiga¬ 
tion, the counsel for the adopted son the plaintiff, should 
undoubtedly have known it which is so favourable to his client. 
The book appears to have been forged subsequently, and it 
did not become necessary to invite the counsel’s attention to it 
as the case was settled out of Court. The book appears to 
have been written in the year 1800 A.D. 

(9) The book is said to be of special authority in Bengal 
and yet it was altogether unknown to Pandit Jagannath 
Tarkapanchdnana, whose digest of Hindu law published in 
1796 A.D., does nowhere refer to it. 

This is Jiot the only instance of literary forgery of the kind. 
Subsequently in 1832 A.D., some Pandits of the Calcutta 
Sanskrit College gave a Vyavaatha supported by the authority 
of certain Manuscript books, in a case between Jainas. (See 
5 Bengal Select Reports, page 326, new edition). Those books 
were really fabricated by the Pandits, but the Librarian of the 
College was bribed and tlie books were placed in the Library, 
and their names entered in the list gf books contained therein. 
Thb plan was well designed, but unfortunately for them, Dr. H. 
H. Wilson the then Secretary of the Sanskrit College had in 
his possession another list of the Library books, and the fraud 
was detected. As the Pandits confessed their guilt to Dr. 
Wilson, the only punishment inflicted on them was, that they 
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were deprived of the source of income derived from giving 
VyavasthAs, by an imperative rule to the effect that the 
Pandits of the Sanskrit College shall not, on pain of dismissal, 
give any Vyavasthd intended to be used in a law-suit. The 
rule has evejr since been in force and followed. Similar fabrica¬ 
tions seem to have been made later on, but becamejjpnsuccessful: 
see Dey v. Dey, 2 Indian Jurist. N.S., 24. 

But you must not jump to a general conclusion against the 
Pandits from these isolated instances. While we find some of 
these heterodox Pandits, who were considered degraded by 
reason of teaching the sacred liteiature to Europeans or by 
reason of accepting service under them, tempted to deviate 
from the path of rectitude, we also find many orthodox Pandits 
possessed of virtues of a superior order, who are on that 
account respected as gods by the Hindu community. But in 
these days of Mammon worship, their number is fast decreasing. 

The object of adoption —is twofold, the one is spiritual and the 
other secular: a son is necessary for the attainment of a parti¬ 
cular region of heaven, for the performance of exequial rites, 
and for offering periodically the funeral cakes and the libations 
of water; as well as for the celebrity of name, and fos perpe¬ 
tuation of lineage. Most of the spiritual objects may be attained 
by a man destitute of male issue through the instrumentality 
or other relations, such as the brother’s son. But the secular 
object may be gained only by means of a son real or subsidiary. 
A man again that aims at moksha or liberation from transmigra¬ 
tion of the soul, does not require a son and cannot adopt one. 

Dattaka and Kritrima.-^-The Dattaka and the Kritrima are 
the only forms of adoption which are now recognized by our 
Courts. Of these the Dattaka is said to be in force every- 
wheiv.; and the Kritrima, confined to Mithild only. The 
Kritrima form, however, appears to be prevalent in many 
districts in Northern India if not also in Deccan. 

Piitrika*piitra.—It is most natural that a person tlestitute of 
male issue, should desire to give to a grandson by daughter the 
position of male, issue. The appointed daughter’s son is not 
regarded by Manu as a secondary son, but is deemed by him as 
a kind of reQ.1 son. This form of adoption appears to prevail 
in the North-Western Provinces, and neighbouring districts. 
The Talukdars of Oudh submitted a petition to Government 
,^for recognising the appointed daughter’s son ; and accordingly * 
in the Oudh Estates Act “son of a daughter treated in all 
respects as onlays own son” is declared to be heir, in de&ult of 

a. L.— 17 . 
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male issue. This sort of affiliation appears to be most desirable 
and perfectly consistent with Hindu feelings and sentiments ; 
there is no reason why it should wot be held valid, when actually 
made by a Hindu. The Dattaka-Mfmdnsd appears to have 
been written on purpose to invalidate the affiliation of a 
daughter’s son, for the benefit of agnate relations. 

Sahodha and Paunarbhava. —The pregnant bride’s son and 
the twice-married woman’s son are both recognised at the 
present day, but they are deemed as aurasa or real legitimate 
sons, and not as secondary or subsidiary sons. However it is 
thus clear that the opinion of the authors of the two treatises 
on adoption is not respected in this respect. , 

Division of subjects. —I. Dattaka, II. Kritrima and other 
forms. 

The subject of the Dattaka adoption may be discussed 
under five heads ; (1) who may adopt, (2) who may give away 
in adoption, (3) _ who may be given and taken in adoption, 
(4) what ceremonies are necessary, and (5) what is its effect on 
the status of the boy. 

Dattaka : who may adopt. 

Capacity of males. —A consideration of the definitions of 
twelve kinds of sons, will show that there could not be any 
restriction as to the number of subsidiary sons in early times, 
for a man could have a subsidiary son even against his will. 
There are passages of law, however, which recommended that 
a man who is destitute of son should make a substitute of son, 
which evidently discourages adoption by a man having an aurasa 
or real legitimate son. While commenting on these, Nanda 
Pandita concedes that a man may adopt a son with the conseht 
of an existing awrosa son. This recommendation has now been 
converted into an imperative rule, and its operation has been 
extended by the Privy Council in the case of Rungama v. 
Atchama, 4 M.I. A., 1, holding that a man having an adopted 
eon cannot adopt another. If the attention of their Lordships 
had been drawn to the injunction for securing many sons, laid 
down in Texts Nos. 5-8 and in passages to the same effect in other 
Codes, the decision would have been different. Bearing in mind 
that in Hindu law a son’s son and a son’s son’s son hold the 
same position as a son, the result is that a man having a real 
legitimate or an adopted, son, grandson or great-grandson, 
cannot adopt. 

But the existence of a son in embryo at the time of adoption 
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would not invalidate it: Hnnmant v, Bhima, I.L.R., 12 B., 105 ; 
Daulat V. Ram, I.L.R., 29 A.,* 310. 

So also the existence of a male descendant who is, by reason 
of any physical, moral, or intellectual defect, excluded from 
inheritance and incapable of conferring spiritual benefit, is no 
bar to adoption. 

For, the status of sonship is constituted by the capacity to 
confer spiritual benefit and by the capacity to inherit: a child 
who is destitute of these capacities has not the status of son 
in the eye of the Hindu law. 

It would seem therefore that the existence of a son who 
has Denounced Hinduism or has, by becoming a sannydsl or 
otherwise, rendered himself incapable of rendering spiritual 
service, is no bar to adoption. According to Hindu law such 
a son loses both the capacities constituting sonship; although 
the Lex loci Act has conferred on such a son the capacity to 
inherit, yet it cannot be so construed as to deprive the fiitheP, 
of the power of adoption-he has in the circumstances under 
the Hindu law. 

A man having no son by his first wife, marries another in 
the hope of getting a son by the latter. It often happens that 
the first wife herself, who has failed to become the mother of 
a son, makes arrangements for her husband’s second marriage 
and induces him to take another wife for the purpose of conti¬ 
nuing the lineage and securing spiritual benefit. Such noble 
self-sacrifice can only be found among Hindu females. How¬ 
ever, this second marriage also often proves barren ; and then 
the man has recourse to adoption. The most natural and reason¬ 
able course for him to follow is, to adopt and give a son to each 
of his two wives, and there are many cases of such double 
adopuion in Bengal. After Rangama's case in which succes¬ 
sive adoption of two sons was held inv.alid, the expedient hit 
upon to evade that ruling was to make simultaneous adoption 
of two sons for two wives, and there have been many instances 
of such adoption in Bengal. But simultaneous adoption was 
pronounced invalid in several cases, though the decision turned 
upon other grounds and was favourame to the adopted sons. 
Bij^t it has, at last, been judicially held invalid in the case of 
Doorga v. Surendra, I.L.R., 12 C., 686, affirmed on a^al by 
the Privy Council, see Surendro v. Doorga, I.L.R., 19 0., 513. 

It is, -however, worthy of special remark that notwithstand¬ 
ing the declaration by our courts of justice, that such adoptions 
were invalid, • the adopted sons have been and ore treated by 
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Hindu society aS sons of their adoptive fathers. This anomaly 
is the effect either of ignorance of the sentiments and usages 
of the people, or want of sympathy with the same. It is ^so 
partly due to the absence of English translation of the texts 
of law bearing on the subject, which appear not only to permit 
but to enjoin plurality of adopted sons. See texts Nos. 5-8. 

It has been held that a bachelor (Gopal v. Narayan, I.L.R., 
12 B., 329) and a widower {Nagappa v. Subba, 2 M.H.C.K., 
367), may make a valid adoption. In these cases a difficulty 
arises as to who should be deemed the maternal grand-sires 
of the boy adopted. 

■ It has also been held that a minor may adopt and give 
authority to his wife to adopt: (^oy'enrfro V. Saroda, 15 W.R., 
548, and Jumoona v. Bama, I.L.R., 1 C., 289). It is not clear 
from these decisions whether it is sufficient for the competency 
of a minor that he should attain the age of discretion or that 
he should attain the age of majority according to Hindu law, 
t. e., complete the fifteenth year. The validity of adoption by 
a minor is maintained solely on religious ground, and it is looked 
upon as a purely religious transaction, not affecting the civil 
rights of the adopter. This view may be quite true in Bengal 
where" it has been held that sons acquire no rights to even the 
ancestral propertjr during the father’s lifetime ; but it is not 
so where the MitiksharA prevails, inasmuch as the adopter’s 
civil rights are materially affected by adoption, for the adoptee 
becomes the adopter’s co-sharer with co-equal rights as regards 
ancestral property. 

So strong, however, is the sentiment of ladies for the con¬ 
tinuation of the family and lineage by adoption, especially in 
those instances in which the extinction of families has been 
prevented by adoptions, that they take the precaution of having 
authorities to adopt executed by infants as soon as they attain 
the age of discretion such as twelve or thirteen years, in 
favour of their infant wives. They are also made to give verbal 
permission to adopt, to their wives in the presence of witnesses. 

A minor in Bengal under the Court of Wards cannot 
validly adopt or give authority to adopt, except with the assent 
of the Lieutenant-Governor, obtained either pr.eviou8ly or 
subsequently. 

Pollution on account of the death or birth of a relation 
does not vitiate an adoption made during it; the secular 
fornSalities of gift and acceptance may be performed by a person 
under it, while the religious part of the ceremony may be 
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delegated to a priest or a relation free from impurity : Santap 
V. Rangnp, l.L.jEl., 18 M., *397 ; Lakshmi v. Ram, I.L.R., 
22 B., 590 ; Vedavalli v. Mangstmma, I.L.R., 27 M., 538, 539. 

Capacity of females —According to the ancient Hindu law 
as well as to Roman law a woman was placed through her 
whole life under the tutory of her husband or his agnates when 
she ceased to be under the paternal power. She was not 
permitted to be sttiyum-at any period of her life. (See Texts, 
Nos. 17 and 18 ante, p. 84). But important rights were 
conferred on women by the Mitdkshard and the Ddyabhiga, so 
as to make their position almost equal to that of males, 
specially as regards the right to hold property. A great deal 
of misconception prejudicial to women, often arises from not 
distinguishing the later development of law from its earlier 
stages. 

The text of Vasishtha {ante, p. 118) provides—“But a 
woman should neither give nor accept a son except with the 
permission of the husband.” This text has been very differently 
construed by different schools. See ante, p. 33. 

Some say that the husband’s assent is absolutely necessary 
for an adoption by a woman. Of these again, some assert that 
the husband’s assent must be given at the very time of adoptioUi 
so that according to them a widow cannot adopt at all. While 
others say that the word “husband” in the above text is 
illustrative, it means the tutor or guardian of the woman for 
the time being, that is to say, when the husband is alive his 
assent is necessary, and after his death the assent of his agnates 
who are his widow’s guardians is necessary and sufficient for 
enabling her to adopt. 

There is a third view entertained by some who maintain 
thA„ adoption by the widow being conducive to the spiritual 
benefit of the sonless husband, his assent is always to be 
presumed in the absence of express prohibition. 

It should be observed that according to those who maintain 
that a widow can adopt with the assent of her husband’s 
kinsman, the husband’s assent cannot be operative after his 
death, on the ground of his not' being the guardian of his 
widow. Byt this distinction is not practically observed. 

The doctrines of the different schools, as enforced by our 
courts at the present day are as follows : 

In MithiU it is absolutely necessary that the husband should 
give his assent at the time of adoption ; therefore a widow 
cannot adopt a dcUtaka son there. 
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In Bengal the husband’s express assent is absolutely 
necessary and it is operative after his death, so as to enable a 
widow to make a valid adoption., 

The Bengal doctrine has been applied to eases governed by 
the Benares school. 

In Madras, Bombay and the Punjab a woman may adopt 
either with the husband’s assent or with his kinsmen’s assent if 
he died without giving any. 

In Bombay widows whose husbands were not members of 
joint family, may also adopt of their own accord without any 
assent of either the husband or his kinsmen. It should be 
observed that in this case the husband’s estate is vested jn the 
widow. A widow succeeding to the estate not of her husband 
but of a gotraja sapinda under the rule established in 
Lulloobhoy's case, 7 I.A., 212, cannot make a valid adoption : 
Datto v. Pandnrangi I.L.R., 32 B., 499. 

A Jaina widow also can adopt of her own accord without 
any authority from either the husband or his kinsmen ; the 
reason perhaps is that she becomes absolute owner of her 
deceased husband’s self-acquired property inherited by her ; Slieo 
V. Dak,h% I.L.R., 1 A., 688 ; Manikw. Jagat, I.L.R., 17 C., 518 ; 
Asharji v. Rup, I.L.R., 30 A., 197. 

Nature of woman’s right to adoption. —According to what is 
stated in the commentaries, it would seem that the widow 
adopts in her own right, but she being in a state of perpetual 
tutelage, the discretion which she is deemed to want is supplied 
by the Auctontas of her legal guardian. According to some, 
the husband is the only guardian of a woman in the matter of 
having a son ; while others regard adoption as an appointment 
of an heir and disposition of property, and therefore the assent 
of the husband’s kinsmen whose interests are affected, is 
necessary and sufficient; there are some again who think that 
the widow inheriting the husband’s estate is practically sui 
juris and is also competent to deal with the property for 
religious purposes, so she may, of her own accord, without 
the as.sent of anybody else make a valid adoption which is 
conducive to the husband’s spiritual benefit, and which is an 
act of self-denial on her part, as by it she divests herself of the 
husband’s estate which vests in the boy adopted. 

Present view.—But the modern view regarding woman’s 
capacity to adopt is, that she has no right herself, but that she 
is deemed to act merely as an agent, delegate or representative 
of her husband, or that she is only an instrument through- 
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whom the husband is supposed to act: {Collector of Madura, 
12 M.I.A., 435 = 10 W.R., P.O*., 17). It should, however, be 
observed that the wife is the only agent to whom authority for 
adoption may be delegated ; a man cannot authorize any other 
person to adopt a son for him. A joint power to the widow 
and other- person or persons is invalid. But the widow’s choice 
of a boy for adqption may be restricted by the husband by 
requiring the consent of persons named by him. If it turns out 
that such consent cannot be procured, she has no authority 
to adopt; Amnto v. Surtio, 27 I. A., 128=1.L.R., 27 C.', 996. 

•Accordingly the “assent of the husband” is looked upon 
as power. It has been held that a man who has a son in 
existence, and is therefore himself incapable of adopting a son, 
may nevertheless give a conditional authority to his wife to 
adopt a son, to be exercised in the event of the existing 
son dying without leaving male issue : 7 W.R,, 392; I.L.R., 
IM., 174;22W.R., 121. • 

It follows, therefore, that the widow’s right of adoption 
depends entirely on the power, and must accordingly he strictly 
pursued, i.e., be subject to the restrictions and limitations that' 
the husband may choose to impose in that behalf; Mut^addi v. 
Kundan, 33 I.A., 55. If the widow is authorized to tadopt 
one son, she cannot adopt a second, if the first adopted son 
dies ; if he directs the adoption of a particular boy, she cannot 
adopt any other. In this manner, the authority is strictly 
construed. It would, however, be more consistent with the 
feelings of the Hindus, should the authority given by them 
be liberally construed, specially when it appears that they evince 
a general intention to be represented by a son, and a particular 
intention with respect to the mode of carrying out the same ; 
in such a case, effect might be given to the former irrespective 
of the latter. This principle has been acted upon in JUtkshmi 
v.Raja, I.L.R., 22B., 996, and also in Sui'yanarayana v. 
Venkatarcimana, I.L.R., 26 M., 681. So also in the recent 
case of Kannepalli'y. Pucha (33 I. A., 145) where the husband 
granted to his widow a power to adopt but placed no specific 
limitation thereto and it was clear that he desired to be 
represented, by a son, it is held that the powder was not 
exhausted^by the adoption of one son. 

If a person has ntore wives than oiie, and authorises one of 
them, she alone is.entitled to adopt. If any other particular 
direction is laid down, that must be followed ;shou]dageneral 
authority to all the wives be given, then there might .be some 
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difficulty in case of disagreement and dispute. But if one is 
willing to loyally carry out the husband’s wishes by adoption and 
the others are opposed for selfishness, then the former may 
adopt by giving notice to the latter: I.L.R., 18 C., 69. But 
all of them may agree in ignoring the authority. 

For, however, solemnly a husband may enjoin his wife to 
adopt a son unto him, she is not legally bound to fulfil his 
dying reque.st; her rights to the husband’s estate are not in the 
least affected by her omission or refusal to adopt: Uma Sunduri 
V. Sourobinee, I.L.R., 7 C., 288. 

An authority is void if it directs adoption under circum¬ 
stances in which the man himself if living could not have 
adopted. 

An authority may be given either verbally, or by a will, or 
by a writing (saWeAanumati-patra which must now be engrossed 
on a stamp paper of ten rupees, and must also be registered ; 
Mutsaddi v. Kundan, 33 I.A., 55. 

Power incapable of execution.—^When a widow is authorized 
to adopt in the event of the death of an existing son, and the 
‘son dies, and the estate vests in the son’s widow or any heir other 
than the first-named widow, then the first-named widow cannot 
adopt, as her power of adoption is then “incapable of execution 
and at an end,” in other words, it is absolutely suspended 
so as to render an adoption then made absolutely void: 
Pudma Kumariv. Coiirt of Wards, 8 I. A., 229=I.L.K., 8 C., 
302; I.L.R., 10 M., 205; I.L.R., 17 C., 122. But the power 
revives when the estate reverts to, and becomes vested in 
her: Bhoobtinmoyee v. Ramh'shore, 10 M.I.A., 279 ; Manik- 
chand v. Jagatsettani, I.L.R., 17 C., 518. But the Bombay 
High Court has'construed that expression of the Privy Councif 
to mean that the power is absolutely extinguished by the vest¬ 
ing of the estate in the son’s widow, and cannot revive on the 
estate reverting to the widow of the donor of the power after 
the daughter-in-law’s death: Krishna v. Shankar, I.L.R., 17 B., 
164. This case is in direct conflict with the decision of the 
Calcutta High Court, in which an adoption in similar circum¬ 
stances was upheld as valid, as by making the same the widow 
divested her own estate only: Bykant v. Kisto, 7 W.R., 392. 
It should, however, be observed that in such cases it must 
be owing to some accident that the son dies without making any 
provision for the continuation of the family. Having regard 
to the intention of the sons in such cases, that die making pro¬ 
visions in this respect, and to their feelings on the subject, it is 
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naturar to presume the revival of the mother’s power to be 
what the son would have assented to, had he expressed his 
views. Such revival appears to be agreeable to the sentiments 
of the Hindus. Besides, a Hindu widow inherits her husband’s 
estate in the character of being the surviving half of her 
deceased ‘husband ; as soon as she gives up that character by 
re-marriage her estate comes to an end : her life is deemed as a 
continuation of her husband’s life. Why should then the vesting 
in the son’s widow, of the son’s estate, or correctly speaking, the 
continuation of that estate in her, which had vested in her 
jointly with the husband since the time of their marriage, 
extinguish the mother’s power; when it is unaffected by the 
vesting in the son, otherwise than being merely su^ended. 
Moreover, the position of the mother is the same whether she 
inherits the son’s estate just after his death, or after the death 
of his widow ; the estate becomes vested in her as the son’s 
heir in both cases, without any distinction whatever. It is 
impossible to conceive any reason or principle for difference, 
with respect to the continuance of the power. Why should 
it revive in the one case, and be extinguished in the other ?' 
It has been held l;hat the son’s marriage does not affect the 
mother’s power, if his wife dies before him, and the mother 
succeeds on his death, she is competent to adopt: Venkaftpa . v. 
Jivaji, I.L.B., 25 B., 306. Would it not be arbitrary to hold 
that she is not competent to adopt, if she succeeds after the 
son’s widow’s death ? 

Hence, that expression must be taken to be used with refer¬ 
ence to the actual facts of these cases. The principle under¬ 
lying their Lordship’s decision appears to be that the adoption 
by a widow is the execution of the power of adoption which 
is a kind of power of appointment' of the donor’s estate: 
Bai Moti v. Bai Mamu, 24 I. A., 93<al. L. R., 21 B., 709. If 
that estate is not ready to drop down on the adopted son at 
the time of adoption by reason of the same being vested in a 

S erson other than the adopting widow, the power must be 
eemed non est, and the adoption void. 

Limit to exercise of power by widow.— Having regard to the 
religious l[>elief and the feelings and sentiments of the Hindus 
that give to their widows power of adoption to be exercised on 
failure of male issue by reason of a begotten or adopted son 
dying after the death of the donor of the power, the question 
as to the limit of time within which, and the conditions 
subject to which, the power should be exercised must be 

B. I.—ts. 
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answered thus :—The widow’s death is the limit of time'within 
which, and the failure of male issue in the male line, and the 
vesting of the estate in the widow, are the only two conditions, 
subject to which, the power may be exercised ; whether the 
estate vests in the adopting widow just after the death of the 
son or after the death of his widow, or son, or even grandson, 
that makes no difference. There cannot be any doubt that the 
Hindu law on this subject should be enunciated in this manner, 
if the requirements of Hindu religion and the feelings of Hindus 
be respected. Is there then “anything against public convenience, 
anything generally mischievous, or anything against the general 
principles of Hindu law” in allowing a Hindu widow to ex>3rcise 
the power of adoption subject to the said two conditions. The 
only difficulty in this matter is created by an observation of 
Lord Kingsdown, founded on an inaccurate view of the require¬ 
ment of Hindu religion, expressed in these words,—“In this 
case, Bhowanee Kishore (the son after whose death the adop¬ 
tion was made by his mother during his widow’s life) had lived 
to an age which enabled him to perform—and it is to be pre¬ 
sumed that he had performed—^all the religious services which 
a son could perform for a father.” 

The law on the subject, could not have been enunciated in 
the way it was done on the basis of the above view, had it been 
brought to their Lordship’s notice that the same was not the 
correct view, and that the service absolutely necessary in a 
religious point of view, which a Hindu son has to perform for 
bis father, and which is ordained as the debt every man owes 
to bis paternal ancestors, is, to leave behind him a male issue 
for continuing their lineage. The religious belief of the Hindus 
that the continuation of male issue in this world is necessary 
for the spiritual benefit of the whole series of the paternal 
ancestors from the father to the founder of the Gotra,—la exem¬ 
plified by the account of the interview of Jaratkdru the bachelor 
ascetic and the Pitris or spirits of his paternal ancestors, in the 
^Mahibhdrata, A'diparva.A'stika-parva, chapter 13, and by the 
account of Ruchi m the M&rkandeya-Pu^na chapter 95 et 
seq.. The Mahibhdrata is a work of the sacred literature 
embodying the ideals of conduct religious, moral and social, 
for the guidance of the Hindus, amon^ whom the knowledge 
of its contents is disseminated . in various ways, regarded as 
religious rites, such as recitation of the original Sans^it, or 
impressive speech in vernacular explaining it scbntents, both 
.m^e by learned Br&hmanas. It says that Jaratkdru in the 
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course*of.his pilgrimage once met the spirits of his own 
ancestors in a large pit, suspeUded with their heads downwards 
and feet upwards, by one tiny root of a bamboo clump ; seeing 
them in this plight, he was moved by sympathy and asked them 
who they were, and wherefore were they in that miserable posi¬ 
tion ? They said they were the ancestors of one Jaratkdru who 
was their only descendant on earth, and was leading a bachelor’s 
life practising austerities, and was in consequence not likely to 
leave a sou behind him ; and therefore they must, for want of any 
male issue after him, fall down very soon from heaven to the 
earth, and that was the reason of their miserable state. There- 
upon*Jaratk4ru announced himself to them, who told him that 
he could save them by marrying and begetting male issue. 
He promised to do so, and did marry and become the father 
of A'stika, and so the ancestors were saved. 

Mdrkandeya-Purdna—which contains the Devi-M4hdtmya 
also called Chandi, the recitation of which is regarded most 
auspicious,—is another sacred book of the Hindus. It describes 
a discourse between the {Pitris) or spirits of ancestors and Ruchi 
who had fully subdued all appetites for pleasure, and controlled 
his senses and led a virtuous life of celibacy. The Pitris endea¬ 
voured to induce him to take a wife for getting male issue, and 
when Ruchi raised the objection that it was difficult and hard 
for a poor old man like himself to get or take a wife, they 
^oke to him thus :—“Our downfall will assuredly come to pass, 
O son, and so also thy downward course, if thou dost not 
welcome our request,” (and leave behind you a son). Ruchi was, 
however, induced at last to marry, and he became father of a 
renowned son : (Chapters 95-99 ; see Justice Pargiter’s English 
Version, pp. 526 et seq.). There are many other sacred books 
ordaining the necessity of the existence of male issue in this 
world for the continuance of the heavenly abode of the Pitris 
or paternal ancestors in the male line. Thus it is clear that 
in a religious point of view, it is a spiritual necessity that the 
Hindu widow should be allowed to exercise the power of adop¬ 
tion when there is a failure of male issue; for, it is the existence 
of male issue for the continuance of the lineage, and not the 
performance by such issue of any religious rites, which is requir¬ 
ed for the spiritual welfare of tne ancestors. The widow is deem¬ 
ed the surviving half of her ^deceased husband, and her com¬ 
petency in this respect should be the same as that of her 
husband enjoining her to adopt on his behalf. 

It is unreasonable to suppose that the Lords of the Judicial 
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Committee would adhere to their observations that 'partake 
of the character ofobtVer t/icia, when the same were based upon 
an erroneous view of the religieus belief of Hindus. All that 
has been held by their Lordships, is, that an adoption made 
by a widow is invalid, if at the time the estate is vested in the 
son’s widow or some other person whose estate she cannot 
defeat by the exercise of the power. Although there are 
expressions in the judgments appearing to restrict the widow’s 
power within too narrow limits, such as that “the power is 
mcapable of execution and at an end,” when the estate is vested 
in the son’s widow : they are not to be taken literally as if 
their Lordships were legislating, but should be conmed to 
the facts of the particular cases. Their Lordships themselves 
observe that the fact of the descent being cast would make no 
difference “unless the case fell within the authority of that 
of Bhoobunmoyee v. Ram Kishore, (10 M.I.A.,279) in which 
it was decided that the son having died leaving a widow in 
whom the inheritance had vested, the mother could not defeat 
the estate which had so become vested by making an adoption” : 
Raja Vellanhi v. Venkata, 41.A., 9=I.L.R., 1M., 186. It has 
already'been shown that there is no difference in the mother’s 
succession, whether she gets the son’s estate immediately after 
the son’s death, or after the death of the son’s widow who 
inherits first and after her the mother. It would be arbitrary 
to say that the mother is competent to adopt in the former case, 
but not in the latter ; it is absolutely impossible to find any 
rational principle for such a distinction excepting the view that 
a married son has exhausted the performance of all the religious 
services that a son may render to his father,—which must be dis¬ 
carded, as being incorrect: Bam\. Surbanee, 22 W.R., 121,123. 
In this case Mitter J. held that the view taken by the Judicial 
Committee- that a married son exhausted all the spiritual 
benefit that a son can confer on his father—is supported by no 
authority, and is contrary to the usages of Hindus; and in the 
case of KannepcMi, 33 I.A., 145, 154, the Judicial Committee 
have approved of the observations made by Mitter J. on this 
question. 

But, even after this case, the Calcutta High Court thought 
itself bound to follow the said obiter dicta of the Judicial Com¬ 
mittee, and to set aside the adoption in a case where the estate 
had vested in the son’s widow, a.nd on her death passed to her 
mother-in-law who then made the adoption declared invalid by 
the pigh Court: Manihyamala v. Nando, l.L.R^ 83 C., 1306. 
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That the attainment by a son, after the father’s death, of 
ceremonial competency by marriage, investiture or otherwise 
before his death, is no bar, to adoption, is held by Justice 
Ranade who explains that the real limitation on a mother’s 
right to adopt is based by the.whole current of recent decisions 
solely on the question whether the widow’s act of adoption 
derogated from her own rights or the vested rights of others : 
Venhappa v. Jivaji, I.L.H., 25 B., 306, 312. In a recent case 
in which a great number of authorities including this decision 
were cited, with respect to the effect of the attainment of 
ceremonial competency, the Judicial Committee observed that 
they appeared to their Lordships to be rather in favour of than 
against the validity of the adoption ; but their Lordships did 
not express any opinion on the question excepting that it is 
open to controversy : Verahhai v. Bai, 30 I.A., 234, 237. 

In a latter case, {Ramkrishna v. Shamrao, I.L.R., 26 B., 526) 
however, in which a widow—whose husband had predeceased 
his father, and who succeeded to her father-in-law’s estate which 
had devolved at first on her son, and then on her grandson who 
died unmarried, and lastly on herself as heiress of her grand- 
son,‘—had adopted a son, three learned Judges of the,Bombay 
High Court have held that the adoption was invalid, relying 
on the obiter dicta of the Privy Council in Bhoobunmoyee’s 
case and also in other cases, in which what was actually decid¬ 
ed, was, that an adoption made by the mother-in-law when 
the estate is vested in the daughter-in-law is invalid, and 
relying also on an earlier case of the same court (I.L.R., 17 B., 
164) in which the adoption was made by the mbther-in- 
law who succeeded to her son’s estate after the death of the 
daughter-in-law who had inherited the same at first. 

' It has already been said that the obiter dicta were, made 
under the misconception of the religious ideas and sentiments 
of the Hindus. There is no reason why the law should not be 
enunciated consistently w|th them, in the manner submitted 
above. If the foundation', namely, the exhaustion of religious 
services by a son attaining a particular age,—fails, then the 
whole superstructure of the obiter dicta must necessarily fall. 
And it woqld not be consistent with the true loyalty and respect 
due to the Lords of the Judicial Committee "to hold that their 
Lordships laid down an arbitrary rule founded on n6 principle, 
and that the same should be adhered to, notwithstanding- the 
rejection of the limitation of ceremonial competency, by r^son 
of the same being inaccurate, which alone did form the principle 
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of the distinction. It is a question of fact not of law; and the 
inaccuracy of the view is due to the materials for the right view 
not being placed before their I^ordships. In this connection the 
following observations made by the Privy Council in an early 
case, should be borne in mind, namely,—“The interest of 
sovereigns, as well as - their duty, will ever incline them to 
secure, ae far as it is in their power, the happiness of those 
who live under their government, and no person can be happy 
whose religious feelings are not respected.” Bamtonoo v. 
Rarngopaw, 1 Knapp 245=1 P. C. J., 6. 

There is no limit of time for the exercise by a widow 
in whom her husband’s estate is vested, of the pcwtver of 
adoption; she may adopt at any time she pleases, when the estate 
is vested in her. See Mutsaddi v. Kundan, 33 I.A., 55 and 
Giriowa v. Bhimaji, I. L. R,, 9 B., 58. But it seems that 
there must be some limit when the husband’s undivided copar¬ 
cenary interest becomes vested on his death in the surviving 
male members of the family according to the Mitdkshar4. 

When widow cannot adopt. —As a widow adopts a son unto 
her husband, in her capacity of being his surviving half, she 
cannot adopt after re-marriage ; nor when she is pregnant in 
adultery. 

Adoption by infant widow. —As an adoption by the widow 
divests her of her husband’s estate, therefore in an adoption by 
a young widow, whether infant or not, the court will expect 
clear evidence that at the time she adopted, she was informed 
of her rights and of the effect pf the act of adoption upon them ; 
and if it finds that coercion, fraud or cajolery was practised upon 
her to induce her to adopt, or that she was not a free agent, 
or that there was suppression or concealment of facts from her, 
it will refuse to uphold the adoption! See Somasekhara v. 
Suhhadra, I. L. R., 6 B., 524 and Ranganaya v. Alwar, I. L. R., 
13 M., 214. 

Adoption by Kinsman’s assent. —Where a widow may adopt 
with the assent of her deceased husband’s kinsmen, there if the 
h'usband was a member of an undivided family, the assent must 
be sought from the surviving male members of the family. In 
such a case the assent of the senior and managing member 
may be sufficient; but the assent of a divided kinsman will not be 
sufficient: Sri Viradav. Sri Brozo, I.L.R., 1 M., 69 ; Rubrah- 
nianycm v. Venkamma, I.L.R., 26 M., 627. It is not necessary 
that all the kinsmen should give their assent; the assent of the 
majority is sufficient in the absence of improper considerations, 
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such ass^t should be presumed to have been given on hona fde 
grounds : VenkaAa v. Anna, I.L.R., 23 M., 486. The proper 
person to give the requisite assent is he under whose guardian¬ 
ship the woman should remain according to the circumstances in 
each case. If there is the father-in-law, his assent is sufficient : 
Collector of Madura v. Moottoo, 12 M.I.A., 397=10 W. R, 
17 : Viihoha v. Bapu, I. L. R, 15 B., 110. If the husband was 
separate, the widow must apply for the assent of the nearest 
Sapindas, and then it would seem that the consent of the pre¬ 
sumptive reversionary heir must be taken : I. L. R, 26 M., 627. 

The assent to be legally sufficient should be given after the 
exercise of discretion, and not from any corrupt motive, I. L. R., 
i M., 69 (82). Where a widow who by representing to her 
husband’s sapindas that she had her husband’s authority 
induced, them to give their consent to an adoption made by her, 
but who fails to prove her husband’s authority, cannot support 
the validity of the adoption by the consent of sapindas who 
thought they were only ratifying the husband’s authority : 
Jonnalagadda v. Jonnalagadda, 34 I. A., 22. 

Adoption without assent. —In Bombay a widow in whom her 
husband’s property is vested, may adopt without any authority 
from her husband or assent of his kinsman, in the absence of 
express prohibition by her deceased husband, provided she does 
not act c^riciously or from any corrupt motive : Ramji v. Gha- 
mau I.L.R., 6 B., 498. The husband’s assent is presumed from 
the absence of express prohibition. But when the husband’s 
estate is vested in other relations, she may adopt only with 
their assent, if the husband gave none : Payapa v. Appanna 
I.L.R., 23 B., 327. But acquiescence implied by mere presence 
at the ceremony and. the absence of any objection is not 
equivalent to consent : Vasudeo v. Ram, I.L.R, 22 B., 551. 

When there are more than one widow, the senior alone 
may adopt without the assent of the junior widow, but not vice 
versa. The senior widow’s preferential right depends on her 
becoming the paini or indispensable associate for religious pur¬ 
poses since her marriage,—a position not affected by subsequent 
marriage of another wife : Padaji v. Ram, I.L.R., 13 B., 160. 

'Dattaka : who may give in adoption. 

The father and the mother of a boy are competent to give 
him away in adoption. The concurrence of both would be 
desirable. But the father may act even against the will of the 
iimther. The mother, however, cannot give without the assent 
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of her husband while he is alive ; but after his death* she can 

f ive her son in adoption, in the'absence of express prohibition 
y her husband, See Jogesh\. Nntya I.L.11., 30 C., 965= 
7 W.N., 871. 

Thus you see that there is a great distinction between the 
giving and the taking of a boy in adoption, as regards woman’s 
capacity in that behalf. Her power is almost unrestricted as 
regards gift, but not so as regards acceptance ; though both 
seem to be dealt with in the same way, and the assent of the 
husband is required by Vasishtha (Text ■ No. 2), as well to the 
gift by the wife of a son in adoption, as to the aceeptancB by 
her of a boy for adoption as son unto the husband. " 

But as adoption is a kind of advancement of the boy who is 
to become entitled to a rich inheritance, and as such beneficial 
to him, it may be safely left to the discretion of a mother to 
make a gift of her child for adoption, and the father’s assent 
required by the text of Vasishtha may be presumed in the 
absence of express prohibition. 

But a widow has no power, after her re-marriage, to give in 
adoption her son by her first husband. The Bombay High 
Court have held that the right to give a boy in adoption is a 
right of disposition, a portion of patria potestas, which comes 
to the widow by reason of her connection with her deceased 
husband’s estate, but which is lost by re-marriage ; I.L. R., 24 B., 
89. The capacity to give may also be regarded as an incident 
of guardianship which she loses by re-marriage. But in a 
recent case the Bombay High Court have held that where the 
husband authorized his widow to give their son in adoption, 
the widow can make a valid gift in adoption even after her 
re-marriage: Putlahai v. Mahadu, I.L.R,, 33 B., 107. 

As regards the gift of an only son, the effect of which would 
be the extinction of the family, and the cessation of spiritual 
benefit derived from the son, it is doubtful whether this presump¬ 
tion of assent in the absence of express prohibition, can legiti¬ 
mately be maMle in such a case. This appears td be the 
principle of the distinction, upon which Sir Michael Westropp’s 
view IS b^ed, namely, “that assuming that a man’s only son 
may be given in adoption by himself, yet if he has not expressly 
given to his widow an authority to make such a gift, it cannot 
be implied by laV.” But if the father was poor, he may be 
fairly presumed to have preferred the son’s secular benefit !» 
adoption, to the spiritual benefit of himself and his ancestoM. 
Aha the mother’s action in this respect may be taken to be 
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{ifovernod by the same considerations, as that of the father. 
The attention of the Judicial Committee seems to have not 
been directed to the principle underlying the distinction which 
is therefore pronounced by their Lordships to have been quite 
novel. And their Lordships approved of the view expressed 
by the Madras High Court that the wife’s power, at least with 
the concurrence of Sapindas in cases when that is required, is 
co-extensive with that of the husband : Sii Balusu v. Sri 
Babtsu, 26 I.A., 113, 128. But it should be observed that in 
this case there was the requisite assent to enable the mother to 
make the gift; for, according to the guardianship theory 
'adopted in Madras, the husband’s kinsman’s assent is sufSoient. 

Considering the consequences of adoption which appears 
‘to operate as civil death of the boy as regards' the family of 
his birth, the law confers on the parents only, the power of 
making a gift in adoption. A stepmother, or any other 
relation, cannot make such a gift; Papamma v. Venkatadii, 
I.L.R., 16 M., 384. 

Nor can the parents delegate this power to any other 
person. But the gift and acceptance form the essential part 
of the ceremony; if the parents have performed t^e same 
they may delegate the religious portion to any relation or to 
their priest for performance and completion of the adoption : 
Lakshmi v. Ram, I.L.R., 22 B., 590. When a Brdhmana died 
after having taken a boy in adoption, but died before the 
ceremony of the Datta-Homam was performed, and the same 
was performed by his widow, the adoption was held valid : 
Subha V. Subba, I.L.R., 21 M., 497. 

The power which the Hindu law confers on a father to give 
away his son in adoption is not lost by a Hindu pervert to 
IsUtiiism. If he thinks it beneficial to his son to remain a 
Hindu, and to be adopted as a son to a Hindu adopter, he is 
competent to give away the son in adoption. He may be a 
party to the secular gift and acceptance, and delegate to a 
relation -the performance of the religious portion of the 
ceremony of adoption. In a case in which the natural father 
after having adopted the Mahomedau religion wsis desirous to 
give his son. in adoption and authorized his Hindu brother to 
make the gift, and then died, and subsequently the boy was 
given by his said uncle, it has been held that the father was 
competent to delegate the authority, and the adoption was good; 
Sham V. Santa, I.L.B., 25 B., 551. On the same principle it 
has been held that a Hindu becoming a BrdhxMt may give his 
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son in adoption, the religious ceremony being performed by a 
Hindu relation ; the son is entitled to revert to Hinduism witli 
the father’s consent: Kusum v- Satya, I.L.R., 30 C., 999s= 

7 W. N., 784. . 

Dattaka: who may he given and taken in adoption. 

Only son.—With respect to eligibility for adoption, the only 
rule on the subject, propounded by the well-known legislators, 
is the prohibition contained in the above text No. 2 {ante, 
p. 118) of Vasishtlia, forbidding the adoption of an only son. 
This rule is merely recojnmendatory in character, and it was 
held to be so by all the superior courts in India till 1868 A.D., 
when for the first time, it was held by a Division Bench of the 
Calcutta High Court that the adoption of an only son is invalid. 
One of the Judges W!is Justice Dwarkanath Mitter, but being a 
“lawyer without Sanskrit” he was not in a better position than 
the European Judges holding the contrary view, as regards 
the interpretation of Hindu law. See Raja Opendur v. Ranee 
Bromo, 10 W.R., 347 ; and I.L.R., 3C., 443. The Bombay High 
Court also had, since that decision, been expressing their opinion 
gainst ^le adoption of an only son till a Full Bench of that 
Court did in 1889 A.D., hold such adoption to be invalid : 
Wdman V. Krishndji, I.L.R., 14 B., 249. But such adoption 
has all along been held valid in Madras, N.-W. Provinces and 
the Punjab. In 1892, a Full Bencli of the Allahabad High 
Court did, upon a reconsideration of the law and the previous 
cases, come to the conclusion that the adoption of an only- son 
is valid : see Beni Prasad v. Hardai Bihi, I.L.R., 14 A., 67. 
The very fact of there being so much difference of opinion, 
proves the rule to be of moral obligation only. 

But this controversy has been set at rest by the decision of 
the Judicial Committee holding the adoption of an only son 
to be valid: SH Bahmt v. Sn Balusu, 26 I.A., 113. This 
view is perfectly consistent with what is deducible from the 
Sanskrit works on law ; and it is due to misapprehension of their 
meaning, that some learned writers maintain the contrary view. 

Some other similar rules held admonitory. —There are some 
commentators who say that a man should not give away his 
son in adoption when he is not in distress, and that he should 
not give m adoption his eldest son or one of two sons. But 
these are considered to be merely directory and not imperative. 

The Dattaka-mfmdnsd and still later commentaries say that 
a man should adopt his brother’s son if available for adoption, 
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ill default of him lie should adopt a sapinda, in his default a 
Samdnodaka, and in default of an agnate relation he should 
take one belonging to a different gotra or family. But this 
rule relating to preference in selection has been held by the 
Privy Council to be merely recommendatory : Wooma Da.ee v. 
Gohoolanund, I.L.E.., 3 C., 587. 

Prohibition of certain relations for adoption by twice-born 
classes. —^Nanda Paudita and his followers maintain that certain 
relations such as a brother or an uncle, or the son of a daughter, 
or of a sister, or of the mother’s sister, or the like, should not 
be* adopted by a twice-born person. No such rule is laid down 
in any earlier commentary. Nanda Pandita deduces the rule 
from two texts of doubtful import, which are not noticed by 
any commentator of note, and one of which is said to be a 
text of Saunaka and the other of SAkala, neither of whom is 
recognized as legislator, and whose names are not found in most 
of the commentaries on positive law. The texts are as 
follows:— 

(1.) I 

which means,—“A daughter’s sou and a sister’s son are made 
sons by SMras : among the three tribes beginning with ths 
Brdhmana, a sister’s son is not (made) son somewhere (or any¬ 
where).”—Saunaka. 

The second line of this coui)let i.s not found in many copies. 
This passage is found, in a book on ritual, the authorship of 
which is attributed to Saunaka, but which on perusal would 
appear to'be a modern production. It does not profess to deal 
with law ; but while dealing with tlie ritual of Jdta-haima or 
the natal ceremony, it promsses to describe the ritual of adop¬ 
tion, and the above passage and some others relating to 
adoption are found after the description of the said ritual. In 
the course of describing the ritual, it is said after the formal 
gift and acceptance have been completed, that the boy heai’ing 
the rejlecti(yn of a .son should be adorned Ac., and 

bhinght within the house where horiia should be performed. 


(2.) VI I 

I 
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frf^rf wrfinhi^ ins^wr f^*n y vn^ir^: i 

which means,—“A sonless twice-born man shall or should 
adopt, a son of a Sapinda or also next to him a son of a Sa- 
gotra ; and in default of the son of a Sagotra, shall or should 
adopt one born of a different gotra, except the daughter’s son, 
the sister’s son, and the mother’s sister’s son.”—Sdkala. 

From what book of Sdkala’s the'se lines are quoted by 
Nahda Pandita. or whether Sdkala is the author of any book, 
no one can tell. 

From the above couplets of Saunaka and Sdkala and the 
words *‘beanng the reflection of a son” qualifying the boy, Nanda 
Pandita deduces the rule that amongst the twice-born classes 
such a boy should be adopted, as could be begotten by the ad¬ 
opter on the boy’s mother by appointment to raise issue in the 
iKshetraja form, and accordingly he prohibits the adoption of 
the relations mentioned above. 

Sutherland, the learned translator of the Dattaka-mfmdusd 
and the DattaWchandrikd, formulates the rule thus,—That a 
twice-boln man cannot adopt a boy when the relationship be- 
tweeh the boy’s mother and the adopter is such that there 
could have been no valid marriage between the adopter and 
the boy’s mother, had she been unmarried. This, however, 
does hot correctly represent Nanda Pandita’s view ; for, this 
rule cannot exclude the. relations whom he has expressly 
excluded. 

Discussion as to there beiiis any such binding rule. —If what 
Nanda Pandita says be accepted as authoritative and impera¬ 
tive, then the utmost that can be said is, that the relations to 
be avoided are only those enumerated by him. If on the other 
hand, it be open to us to examine the texts with a view to see 
Whether there is any binding rule prohibiting the adoption 
of any relation, then the question cannot but be answered ifi 
the negative, as has been done by the Full Bench of the 
Allahabad High Court (I.L.R., 17 A, 294), for the following 
reasons 

(1) The above text of Saunaka does not embody any 
command or wfwr in the language of the Mfmdnsd but it is 
nierely a statement of facts, or what is called in Sanskrit a 
istnrwtE! I As regards the words bearing the reflection of a son” 
forming an adjective of the boy who has already been formally 
given and accepted, they can.fairly be.taken to indicate only 
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the effect of the ceremony already performed ; but they can 
by no means imply the meaning forced upon them by Nanda 
Pandita, who has rather evolved it out of his inner conscious¬ 
ness, than from the natural import of the words. 

(2) Then, as to Sdkala’s text, it should be observed in the 
first place; that the object of the text is not to lay down who 
should or should not be adopted, but to declare who should be 
adopted first, who next, and who last: or in other words the 
order of preference in the matter of selecting the boy to be 
adopted. It says, you shall or should adopt from amongst -the 
Sapindas ; in their default, from amongst the distant Sagotras 
or agnates; and in default of agnates, from amongst those 
belonging to a different gotra such as cognates ; then follows 
the exception, “except the daughter’s son, the sister’s son, and 
the mother’s sister’s son.” Now the question arises, to what 
does the exception relate ? It admits of two constructions, one 
of which is logical (), and the other grammatical (nwf^NaT-. 

If the text be construed logically or having regard to its 
true intention, the rule may be put thus—“If a Sapinda is 
available for adoption you shall or should not adopt a distant 
Sagotra or agnate; and if an agnate is available for cdoptipn 
you shall or should not adopt one belonging to a different 
gotra or family, except the daughter’s son, the sister’s son, or 
tlie mother’s sister’s son,”—that is to say, the daughter’s son, 
the sister’s son, and the mother’s sister’s son, though belonging 
to a different gotra, may be adopted although there may be an 
agnate available for adoption : thus, the exception relates to 
the order which is the subject of the rule. And this construc¬ 
tion is consistent with what is laid down by all the sages 
dealing with positive law. For, they recognize the twelve kinds 
or*sbns ; therefore a daughter’s son may according to them, be 
the son of the maternal grandfather, as Putrikd-putra or ap¬ 
pointed daughter’s son, or as Kdnina or maiden daughter’s son. 
Hence there is no reason why the same daughter’s son cannot 
be his maternal grandfather’s son as Dattaka or given son. 
Therefore, consistently with what is necesstirily implied by 
these well-known legislators, Siikala cannot be taken to prohibit 
the adoption of “the daughter’s son” who has been aeclared 
to be most eligible as a subsidiary son under the name of 
Putrikd-putra declared to be equal to the Aurasa or real 
legitimate sou,—and consequently, of “the sister’s son and the 
mother’s sister’s son.” 

Next, if the text be construed grammatically, then the ex- 
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ception is to be connected with the verb ''shall or should adopt,” 
and the text must be put thus*: “In default of an agnate, he 
sJudl or should adopt pne belonging to a different gotra except 
(or but not) the daughter’s son, the sister’s son, and the mother’s 
sister’s son,”—therefore the prohibitory proposition or sentence 
must grammatically be formed with the verb "shall or should 
adopt” as used in the text, and must stand thus,—“But hoshaU 
or should not adopt the daughter’s son, the sister’s son, and the 
mother’s sister’s son.” 

It should, however, be borne in mind in this connection, that 
the Privy Council have declared the rule propounded by Sdkala 
relating to the order of preference, to be directory only, I.L.B., 
3 C., 587. Therefore, although the word Jn S5,kala’s text 
may, having regard to its form, mean either "shall or should 
adopt.” It must now be taken to mean "should adopt 
consequently, the very same word or "should adopt” being 
grammatically connected with the exception, the prohibitory 
sentence must mean, “But he should not adopt the daughter’s 
son, the sister’s son, and the mother’s sister’s son”—that is to say, 
the exception also must be a precept of moral obligation, like 
the rule^ In this connection the following Sanskrit rule of con- 
structiGn should be borne in mind, namely w: wsfii 

or “a word once pronounced can convey only one meaning-:” 
hence, although the word may mean either "shall adopt” 
or "should adopt,” it bein^ authoritatively settled by the 
decision of the Privy Council that it means "should adopt” in 
connection with the rule, it cannot but bear the same meaning 
when grammatically connected with the exception. 

This interpretation appears to be unexceptionable and un¬ 
assailable from a Sanskritist’s as well as a lawyer’s point of view : 
its correctness, however, depends upon the view adopted by the 
Privy Council, of the rule relating to the order of preference for 
adoption. A.nd the view taken by the Judicial Committee appears 
to be suppiorted by the Mlm^nsi. Those who feel curiosity to 
study the subject with details, are referred to Jaimini’s Mhn^ns^l 
wfth Siavara-Svdmi’s Bhdshya, Ch. I, Pada or Section 2, and Ch. 
XI, and,specially to or “the topic of recom¬ 

mendations in the form of imperative rules,” Ch. 1^2,19 etseq. 
In this topic is,discussed the question, whether precepts like the 
following are imperative or only recommendatory, namely, 

Rqfii, &c., or “A sacrificial post is made of (the wood of) the- 
Udumvara tree, &c.:” and the conclusion arrived at is, that it 
is merely recommendatory, one of the reasons assigned being 
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fwswYY “the improbability of the precepi being 

imperative, and the probability of its being a recommendation.’’ 
A sacrificial post is but a means to an end, it is necessary for 
tying the animal to be sacrificed ; any strong wood would be 
sufficient for the purpose, therefore the above precept is inter¬ 
preted to be a recommendation only. Similarly, an adopted son 
IS only a means to an end, and the direction that a brother’s son 
if available should be adopted, in his default a Sapinda, and so 
on,—is, for similar reasons, mei-ely recommendatory. The truth 

is, that there are various reasons for considering a rule to be 

recommendatory only ( or ) and not imperative 

(or ),—or “a precept with the reason for 

it, ” being only one of the tests for discriminating it as direc¬ 
tory : and it is impossible for an unbiased and unprejudiced 
mind that is versed in Sanskrit law. to find fault with the rational 
view taken by the Privy Council, of the rule relating to the 
order of preference for adoption, and with its corollary that the 
exception to it is of the same character with the rule, having 
regard to the language of the text, and to the rules of con- 
structionj 

(3) It is conceded that the adoption of the daughter’s and 
the sister’s son is valid amongst the S^'idran. Prom this it may, 
according to Sanskrit rules of construction, be, very fairly in¬ 
ferred that such adoption amongst the twice-bom classes is only 
censured, and not absolutely interdicted. But the Bombay High 
Court, relying on a hasty conclusion come to by Sir Baymond 
West, an eminent Judge and Sanskritist, gets rid of that circum¬ 
stance by observing that “the Hindu Law regarded the Sddras 
as slaves, and their marriages as little better than concubinage”: 
see I^L.R., 3 B., 273 (289). With great deference to Sir 
Raymond, I regret to say that the above proposition is entirely 
erroneous; for, the Smritis or Codes of Hindu law did not 
regard the Sfidras as slaves, and their marriages as concu¬ 
binage. 

• According to the Smritis, every man is by birth a Stidra ; 
it is by learning the sacred literature, that a man becomes 
twice-born. The privilege of studying the sacred literature is, 
" DO doubt, denied to the Siidvas as well as to the females of the 
so called twice-born classes. But the status of being twice- 
born depends on the acquisition of knowledge of the sacred liter- 
atare. Manu (Ch. Ill, verse 1) ordains that a tw'ice-born fnaii 
shall abide with the preceptor, and study the Vedas for thirty- 
six years, or a half or a quarter of that period, or until'know- 
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ledge of the same is acquired. The consequence of omitting to 
do the same is thus declared by Manu (Ch. II, 168): 

« 

^sirltw frrt wpEi?r ^ i 
V trro u R!r: t, i 

which means,—“That twice-born man, who without studying 
the Vedas, applies diligent attention to anything else, soon falls 
even when living, together with his descendants, to the condi¬ 
tion of a Sddra” Hence the males of thq twice-born classes, 
who have no knowledge of the sacred literature, are like their 
females, in the same category as Sildras, i. e., they remain such 
as they are by birth. The majority of the so-called twice-born 
classes have accordingly become long since reduced to the posi¬ 
tion of Stidras by reason of neglecting the study of the Vedas 
from generation to generation. It follows, therefore, that 
according to the Smritis, the Stidra law should be applicable to 
them who are twice-born by courtesy only, and hold the position 
of SMras. Our Courts of Justice are called upon, therefore, 
to enquire, in every such case, whether the so-called twice-born 
litigants are really so, before applying to them a rule different 
from -that applicable to the SMras; and in ninety-nine 
cases out of a hundred, it will be found that the parties, though 
twice-born by courtesy, are really Stidras by qualification. 
There are, no doubt, some modern fabrications called Upa 
Purdnas, and concocted for the purpose of avoiding the fore¬ 
going evil consequence propounded by the Smritis,—which say 
that the study of the Vedas for a long time is a practice which 
‘is to be eschewed in the Kali age (see ante, p. 9), and accord¬ 
ingly a farce of the Vedic study for a day or two, is now made 
when the Upanayana cerenmny is nominally performed, and 
fittingly called investiture with the sacred cord, though it really 
meant commencement of the study of the Vedas, the literal 
iiuport being taking (a boy and Handing him over) to (a teacher 
of the Vedic literature). But these spurious books forged and 
thrust into prominence by the Pandits of the Mahomedan 
period for the benefit of the unlearned members of their class, 
cannot be regarded as ailjr authority by' a British court of 
justice. The Purdnas and specially the Upa-Purdnas are no 
authority in law. The Courts of Justice are to be guided^ by 
the Smritis and the ancient customs only, as is deolm^ed by 
Y^navalkya (ii, 5) while defining a came of act«o», thus^ 
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ii HnnwsRi; i 

which means,—“If a person wronged by others in a way 
contrary to-the Smritis or the customs, complains to the king, 
that is a topic of litigation (or cause of action).” Our courts 
of justice, if rightly advised, will not listen to an unreal 
distinction, although the degenerate Brdhmanas by courtesy 
might be loudest in advancing their pretension to a false and 
artificial superiority 

A^erusal of the Smritis will convince the reader that the 
Stidras as such were not regarded as slaves. Any person 
whether Brdhmana or Siidra might be a slave in the recog¬ 
nized modes such as capture in war, or sale by the father ; (see 
Manu viii, 415). While dealing with the modes of acquiring 
subsistence by the different classes, Manu says, that a Stidra 
is to subsist by serving the twice-born classes, or by the practice 
of mechanical arts. But is this service the same thing as 
slavery ? Not a word to that effect cati be found in the Smritis, 
though no doubt the holders of service are compared, to dogs, 
to whatever caste they may belong. There is however, a 
passage in the Brahma-Rurdna, which depicts the SAdrcis 
subsisting by service, as slaves, and that is the only slender 
basis on which is founded the conelu.sion that the Hindu Law 
regards the Stidras as slaves. But that passage does not apply 
at all to the Stidras practising the mechanical arts. Besides, 
slavery has been abolished within living memoi’y, although the 
importation of slaves into British India, and the recognition 
of slavery by Government officials, were prohibited by earlier 
Enactments : slavery was abolished in 1860 A.D. by the Indian 
Penal Code. Therefore if the position of had been 

that of slaves under the Hindu Law, that state of things would 
have continued down to the abolition of slavery ; but has any 
one ever heard that the general body of the Stidras or any 
section of them was then emancipated ? The British Govern¬ 
ment has undoubtedly emancipated the people from moral 
thraldom. .But no particular caste of Hindus was under 
physical thraldom at the time slavery was abolished, though 
there were certainly some Hindu slaves whose caste is unknown, 
that were liberated by .British Indian legislation. 

The Hindu legislators wete anxious to provide evety man 
with a source hf maintenance; accordingly they ordained that 

N. u—ao. 
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the illegitimate son of a twice-born man by a <Sj/cZra* woman 
not married by him, is entitled to maintenance from his estate, 
and as regards Sud/i'a they provide that an illegitimate son 
may, by the S4dra father’s choice, get an equal share with a 
real legitimate son of his, and that after his death, he is to get 
a half share in comparison with what is obtained by his 
legitimate brothers ; and that in default of legitimate heirs 
down to the daughter’s son, he may get the whole property. 
Now it should be observed that Siidras were all poor men at 
the time when the above rule was laid down: the only property 
they might leave behind them would be a dwelling house, and if 
he practised any mechanical art, also the tools of such art. 
Consequently a Sttdras illegitimate son by getting even his 
whole property, obtained considerably less than a Brdhmana’s 
illegitimate son who was entitled to maintenance. It is difficult 
to appreciate the process of reasoning by which, from the 
above provisions for the benefit of a Sndran illegitimate son, 
any inference can be. drawn that the marriages of S-iidras are 
licensed concubinage. Yet that is the only ground upon which 
that remark of Sir Raymond’s is founded: there is nothing 
else in Hindu Law, which can even remotely lend any support 
to such a disparaging view as that. If we turn our attention 
from the law-books to the actual usage amongst the Hindus, 
we do not find anything peculiar to the jS'wdj-o.'?, that may 
justify that contemptuous conclusion. On the contrary, having 
regard to the actual practice, the disparaging remark might be 
applied to marriages among the Nair Brdhmanas in Deccan; 
and also among a certain section of Bengali Brdhnianas by 
courtesy, who used to pass through the ceremony of marriage 
with scores of women,, some times exceediiig a hundred, though 
they were too poor to provide even one of them with main¬ 
tenance and residence. 

Besides, it is difficult to understand the logical sequence 
between the adoption by Siidias of their daughter’s and sister’s 
Sons, and the fact (even if admitted to be correct) of the 
Hindu Law regarding Sifdra marriages as concubinage. If the 
Hindu Law had provided no prohibited degrees for marriage 
amongst the S4dras, and had allowed them to marry their 
daughters and sisters, then and then only could the distinction 
have been accounted for in the manner attempted to be done. 
For, in the prurient imagination of Nanda Pandita and 
the like, the aaopted son is to be capable of being begotten by 
the adopter on the son’s natural mother, by appointment to 
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raise issue, merely for the purpose of justifying the prohibition 
propounded by him, for the first time. 

For, even according to him, the fiction of adoption, is not, 
that the boy is begotten by tlie adopter on the boy’s natural 
mother. Because if that had been so, the boy ought to have 
retained his* relationship to his natural mother and her relations. 
On the contrary it is admitted on all hands, that the real fiction 
of adoption is, that the boy is begotten by the adopter on his 
own wife, and it is on that footing that the adopted son’s right 
of inheritance from the adoptive mother and her relations has 
beeti recognized, and that from his natural mother and her rela¬ 
tions, denied to him. In performing the Parvana Sraddha he is 
to offer pitidus or oblations to his adoptive mother’s sires, not 
to those of his natural mother : see Dattaka-Mfmdnsd vi, 50. 
So the prohibition is utterly inconsistent with this theory of 
adoption, now universally accepted. 

(4) Tliero is a textof Yama, which appears to support the 
adoption by a twice-born person, of his daughter’s son :— 

flftnr ^ fr i 

which means,—“The Homa or tlie like ceremony is not (neces¬ 
sary) in the case (of adoption) of the daughter’s or the brother’s 
sou ; by the verbal gift (and acceptance) alone, that is accom¬ 
plished : this is declared by the Lord Yama.”—This text was 
relied on by some Sdstris of Bombay in 1821 A.D., who were 
consulted in tlie case of Huebut Rao, 2 Borrodaile 75, (85). 
I have not found it cited in any commenUiry of note; but Pandit 
Bharat Chandra Sironiani used to repeat it to his pupils, and 
it is also cited in some unimportant works on adoption, see the 
said Pandit’s compilation, called Dattaka-Siromani, pp. 45, 92, 
244 and 24G. This text, however, is not found in the Code of 
Yama, such as is now extant and published; it does not contain 
a single passage on positive law; nor do the published Codes of 
Vrihaspati and Kdtydyana, although numerous texts from them 
are cited by commentators on positive law, none of which is 
'foUnd in. th^ published editions. Another text of Yama, 
cited in the Dayabhdga, Ch. XI, Sec. 5, para. 37, wasthe subject 
for consideration by a Full Bench of the Calcutta High Court 
(I. L. R., 1 C., 27), and the learned judges wereauxiousto see the 
context for the purpose of ascertaining the true meaning of 
that text (I. L. R., 1 C5., 38), and I was consulted andaskedbyah 
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eminent judge of that Bench to procure the Code of Yama, 
I saw Pandit Bharat Chandra Siromani on the subject, but 
he said that the complete Code ©f Yama containing the chapter 
on positive law, he had never seen, and could not be found 
anywhere, so far as he was aware. Hence the above text can 
not be supposed to be spurious, simply because it is not found 
in the published incomplete Code of Yama; it seems to have 
been traaitionally known in the Sanskrit law-schools, when we 
find it cited by the Bombay Sdstris and a Bengali Pandit. 

Nor can it be contended that this text of Yama should be 
construed to refer to the Siidras only, and not to the twice- 
born classes. Because, in construing passages of law, we must 
take into consideration the religious disability of the SMras 
under the Codes, to whom the privilege of performing sacrifices 
was denied, see Jaimini’s Mimdnsd (6, 1, 25 et seg.) the topic 
of incompetency of Siidras to perform sacrifices or 

i This view is entertained even now, with this 
difference only, that certain modern writers say that the Howa 
and the like ceremony may be performed by the iStkiras, 
vicariously through the Brdhmana priests. But the Calcutta 
High Court and the Privy Council have held that this modern 
view, however beneficial and profitable it might be to the 
Brdhmanical class subsisting by priest-craft, is not binding 
on the Siidras, who may, therefore, validly adopt a son without 
performing the Homa ceremony: Behari Lai v. Indromani, 
21 W.R., 285, affirmed by Privy Council, Indromoni v. Behai i 
Lai, I.L.E,., 5 C., 770. 

(5) Nanda Pandita was neither a lawyer nor a judge, 
but merely a Sanskritist and teacher of the sacred literature, 
and the above prohibition may be fairly taken to be intended 
by him as directory only, and a rule of the Law of Honour. 
Nor does he say that an adoption made in contravention of 
that prohibition is invalid, as he has done in respect'of another 
rule, see his Dattaka-Mfmdnsd v, 56. 

.. Discussion academical. —This discussion is no longer of prac¬ 
tical importance to lawyers ; since the Judicial Committee 
have held that as Nanda Pandita’s view has been adopted 
and acted upon by all the High Courts for-80, or 90 years, 
it is incompetent to a Court of Justice to treat the question 
now as an open one: Bhagivan v. Bhagwah, 26 I.A,, 153, 166. 

Case-law.— -The prohibition is not followed in the Punjab; 
nor in Madras where the adoption of the daughter’s and the 
sister’s sons has been declared valid by custom amongst the 
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Brdhmatias, LL.H., 9 M., 44; but notwithstanding, the adoption 
of the son of the daughter of ru agnate relative hrfs been held 
invalid, I.L.R., 11 M., 49. Nor did the prohibition obtain in 
Bombay before 1879 A. D. wfien, however, the adoption by a 
Brdhraana, of his daughter’s son was declared invalid, I.L.R., 
3 B., 273. -The prohibition is not respected by persons adopting 
in the Kritrima form in Mithild. In the North-West Provinces 
the adoption by a Bohra Brdhinana, of his sister’s son has been 
held valid according to custom, I.L.R., 14 A., 53; and in the 
recent Full Bench case of Bhagtvan Sing, I.L.R., 17 A., 294, 
it ‘has been held by the Chief justice Sir John Edge and the 
majority of the Judges of the Allahabad High Court that Nanda 
Pandita’s rule ought not to be enforced, and that the adoption of 
the daughter’s sou and the like is valid amongst the regenerate 
classes. But this decision of the majority has been overruled 
by the Judicial Committee, as has already been noticed, accor¬ 
ding to the maxim —Communis error facitjus. In Bengal 
there is no recent reported case on the point, but there were 
several early decisions in conflict with each other. Here a 
person’s daughter’s and sister’s son being entitled to inherit 
his property even when he dies joint with his co-heirs, in 
preference to near agnates, the question would not arise in 
many cases, in which the daughter’s and the sister’s son as 
such would succeed, even if their adoption be invalid,—and 
this accounts for the paucity of cases. In a recent ease which 
came up to the Calcutta High Court in second appeal, but 
ended in a compromise, a Brdhmana had adopted his sister’s 
son and died leaving him and a widow and also a will, and 
then the adopted son died during the widow’s lifetime leaving 
sops, and thence arose the litigation between the reversioner 
and the sister’s son’s sons. 

The existence of usages to the contrary, proves that there 
was no restriction sucli as is propounded by Nanda Pandita. 
If the works of Nanda Pandita and his followers be thrown out 
of consideration, there is nothing else that may suggest to 
a student of Hindu Law, the existence of any such restriction. 

Conclusion as to prohibited relations for adoption.—It should 
be observed that Nanda Pandita expressly prohibits a brother, 
an uncle, and a daughter’s, a sister’s, and a mother’s sister’s 
sons, of whom the last three only are to be excluded, according 
to the texts of Sdkala and Saunaka ; and Sutherland lays 
down the rule that a boy whose mother is prohibited for 
marriage to a man by reason of relationship, cannot be adopted 
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by him. It is very difficult to say what is the effect of the 
Judicial Committee’s decision, in Bhagwayi Sing's case, on 
this rule, since the ratio decidendi of their Lordship’s decision 
in that case may be contended to be applicable even to this 
wide rule enunciated by the learned translator, although it 
is not legitimately deducible from what Nanda Pandita says 
on the subject. Because, right or wrong, Sutherland’s rule 
has been reiterated by most text-writers on Hindu Law as 
well as by the Judges of the highest tribunals in many cases, 
though it appears that there is only one single case in which 
an adoption has been pronounced invalid by the application, of 
this rule propounded by the learned translator : I. Xi. R., 
11 M., 49. 

But in a recent case the Bombay High Court have, on a 
review of all the cases bearing on this subject, come to the con¬ 
clusion that the rule that—-“a man cannot adopt a boy whose 
mother ho could not have legally married”— is confined to a 
daughter's son, a sisti'r's son, and the mother's sister's son, who are 
specifically mentioned in the text of Sdkala : Ram v. Gopal, 
I.L.R., 32B., 619. 

The learned Judges appear to have rejected Sutherland’s 
rule by r’bfusing to accept the glosses adding to the Smritis of 
S^kala and Saunaka—agreeably to the observations of the 
Judicial Committee in the case of Sii Balusu v. Sri Balusu, 
namely, that although—“Their Lordships cannot concur with 
Knox J., in saying that their (of Dattaka-Mimdnsa and 
Hattaka-ChandrikA) authority is open to examination, ex¬ 
planation, criticism, adoption, or rejection like any scientific 
treatises on European jurisprudence,”—yet,—“So far as saying 
that caution is required in accepting their glosses where they 
deviate from or add to th.e Smritis, their Lordships are prepared 
to concur with the learned Judge” : 26 I. A., 113, 132. 

Caste.—The adoption of a boy belonging to a caste different 
from that of the adopter is not forbidden by the Smritis. 
There is, however, a passage in the alleged work of Saunaka, 
already referred to, recommending adoption within the caste; 
and providing that an adopted son belonging to a different 
caste is entitled to food and raiment only and not to a share 
of the property, as he cannot serve the spiritual purpose. 
The caste eiclusivene.ss has become so rigid now, that an 
adoption of a son known to belong to a different caste, is 
impossible at the present day. 

In an unreported case from Sylhet the High Court upheld 
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an adoption of a Kdyastha boy by a man of the Sl^iboo caste, 
by reason of there being the usage of intermarriage between 
these castes. . 

Age and initiatory ceremonies. —Neither in the Smritis 
nor in the commentaries on general law is there any restriction 
either as to tlie age of, or as to the performance of any 
initiatory ceremony upon, a person, which limits his capacity 
for being adopted. 

But Nanda Pandita cites a passage of the Kdlika-Purdna, 
a modern production called Upa-Purdna, laying down that 
a boy who has completed the fifth year, or one upon whom 
the tensuro has been performed though he may be within 
the fifth year, cannot be adopted. Nanda Pandita, however, con¬ 
strues the passages to mean that a boy whoso age exceeds five 
years cannot bo adopted, and that one within that ago may bo 
adopted though the tonsure has been performed upon him, but in 
that case the additional sacrifiee of Puttroshti must be performed. 

In the Dattaka-Chandrikd, the passage cited from the 
Kdlikd-Purdna is declared spurious : but a new restriction 
is laid down to the effect that the age should not exceed the 
primary period for the ceremony of investiture with the sacred 
thread, whicli is the eighth year for Brdhmanas, the eleventh 
for Kshatriyas and the twelfth for Vaisyas ; and that a Sddra 
may be adopted if unmarried. 

Our courts, however, are disposed to reject these rules, 
but at the same time they appear to lay down the rule, namely, 
that a twice-born boy may be adopted if tlie ceremony 
of the investiture with the sacred tliread has not actually 
been performed upon him ; and a Sddra, before his marriage : 
Ganc'i V. Lekhraj, I.L.R., 9 A., 253. 

But there is no such restriction in the Punjab, or in Mithild 
as regards Kritrima adoption, or amongst the Jainas ; or in 
Bombay where a married man with children may be adopted : 
'Dharma v. liamkrishria, I.L.R., 10 B., 80. Amongst the 
Jainas also a married man may lawfully be adopted : Asharfi 
V. Rup, I.L.R., 30 A., 197. It is also held in Madras that 
according to custom amongst the Brdhmanas the adoption 
of‘a boy af a same gotra, after upa-nayana or investiture 
with the sacred cord, is valid, I.L.R., 9 M., 148. 

This is another innovation introduced for the first time by 
Nanda Pandita, uselessly fettering the freedom of action of 
persons in a matter which is, as it ought to be, left by the 
Sihritis to their discretion. 
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But it worthy of remark, that for the purpose of affilia¬ 
tion an infant of tender age, whose mind and affections are yet 
unformed is preferable. There^should also be such a difference 
in the age of the boy and the adoptive parents, that the 
former may look like the son of the latter. But all this should 
be left to the discretion of the persons concerned ; no rigid ^ 
rule is desirable, and accordingly the Bombay High Court has 
expressed an opinion that the fact that an adopted son is older 
than the adopting motlier does not invalidate the adoption : 
Gopal V. Vitihnn, I.L.K., 23 B., 250. 

Dattaka: tvhat ceremonies are necessain^. 

The ceremonies of giving and taking are absolutely necessary 
in all cases. These ceremonies must be accompanied by the 
actual delive^'y of the child ; symbolical or constructive delivery 
by the mere parol expression of intention on the part of the 
giver and the taker, without the presence of the boy is not 
sufficient ; Siddessory v. Doorga, 2 Indian Jurist, N. S., 22. 
Nor are deeds of gift and acceptance executed and registered 
in anticipation of the intended adoption, sufficient by them¬ 
selves to constitute legal adoption, in the absence of actual gift 
and acceptance accompanied by actual delivery : Nagendro v. S. 
Kishen, 19 W.R., 133. 

The formalities of giving and taking may be either what 
may be called ordinary and secular, or what may be designated 
religious and ceremonial, the latter are accompanied by the 
recital of Vedic texts, and therefore cannot be performed by 
Siidras and women ; and so in an adoption by them, the 
acceptance of the boy would be secular, like their acceptance 
of a chattel: D.M., i, 17. 

In a Siidra adoption no other ceremony is necessary, giving 
and taking being sufficient. I have already told you that it 
has been held that Homa is not necessary for an adoption 
among Sddras : I.L.R., 5 C., 770 ; it used, however, to be, and 
still is, oftener than not, performed by them vicariously through 
their Brdhmana priests. 

With respect to the three regenerate tribes the ceremony of 
Homa or burnt offering is said to be necessary iii addition to 
giving and taking : see Mayne § 153, 7th edition. 

The females of the regenerate classes are, like Sddras, 
incompetent to study the sacred literature ; so they cannot 
themselves recite the sacred texts and cannot consequently 
perform the sacrifices, although they may join their husbands 
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as indispensable associates in the performance of saerifices. 
Hence widows like Sddras, can perform the tl<ma rite, 
vicariously through the sacerdojbal priests. The sacred texts 
are omitted if women or Siidras, perform any religious 
ceremony: vrsiiv i Vdchaspati Misra, however, main¬ 

tains in his Vivddachintdmani that widows and Siidras cannot 
adopt at all, by reason of their incapacity, to personally perform 
the Homa ceremony, 

. It should, however, be remarked that the performance of 
the Homa ceremony might be dispensed with in the case of an 
adoption by a widow of the twice-born classes, for the same 
reasons as in an adoption by a Siidra. Hence if Homa be not 
necessary in an adoption by a Brdhmani widow, the result 
would be that it is not necessary in any case, 

It is worthy of remark that according to Hindu law a boy 
could be given and taken as a slave and not as a son, such a 
slave was called Dattrima or given ; hence, sa long as slavery 
was in force, the Homa ceremony was of very great importance,- 
conclusively proving that the boy was adopted as the Dattrima 
or given son, and not given and taken as a Dattnma or given 
slave. But now that slavery has been abolished, it js not of 
much value in that way. 

Dattdka : his status and rights. 

In Natural Family. —Except for the purpose of prohibited 
degrees in marriage, the connection of the adopted son with 
his relations by birth becomes extinguished unless they be also 
his relations by adoption, as in the case of the adopter and the 
adoptee being related before adoption. In such cases, however;, 
the original relationship ceases, and a new relationship based on 
adoption, arises as far as possible between the adoptee and the 
original relations, through the adoptive parents. 

The consanguineal Sapinda relationship in the family of his 
birth continues even after adoption, and in consequence an 
adopted son cannot marry a damsel belonging to that family, 
who is within tlie degree of Sapinda relationship. . 

Dvyamusbyayaiia. —So also a boy who is. adopted in the 
dvgdmushy^yana form retains his natural relationship to all the 
original relations, and acquires, in addition, a new relationship to 
his adoptive parents and their relations : 13 M.I.A,, 85. -He is 
called the son of two fathers, as he is not absolutely ^iven away in 
adoption, but is .made a son common to both his original as well 
as:hb adoptive parents, just as a property may be trsneferred so 

a. t.— 31 . 
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as to beoon^e the joint property of the transferrer and the trans¬ 
feree. A son conld be of this description either by operation of 
law, or by express agreement at the time of adoption, and not by 
reason of the performance by the natural parents of any 
initiatory ceremonies for the boy ; such a son of two fathers is 
called NUyot-DvydmmhyAyana : Behari v. Shib, 26 A., 

472. According to some, an only son can be adopted only in tliis 
form ; for, as a matter of law, he must continue his progenitor’s 
son notwithstanding adoption in the ordinary mode. An 
express adoption in this form, is now rare. If an only son of 
one brother be adopted by another brother or his widow, 
he becomes, by operation of law, the son of two fathers, an 
express stipulation being unnecessary : Krishna v. Paramsht'i, 
I.L.R, 25 B., 537. 

The natural mother of a nitya-dvydmushydyana son is 
entitled to inherit from him ; I.L.R., 26 A., 472. 

Absolute adoption is civil death and new birth. —An absolute 
adoption appears to operate as birth of the boy in the family 
of adoption, and as civil death in the family of birth, having 
regard to the legal consequences that are incidents of such 
adoptiotv He is deemed to be begotten by the adoptive father 
on his own wife who is the adoptive mother. His status as 
son of his real parents ceases in the same way as if he were 
dead at the time of adoption. He cannot be born again 
without having been dead. Manu’s text Nos. 11 and 12 
(Supra pp. 121 & 122) as explained in the Dattaka-mhndnsd 
and the Dattaka-chandrikd, and by other Sanskrit commen¬ 
tators, are. clear authority for the proposition that adoption is 
tantamount to civil death and fresh birth. 

The boy cannot take away with him the natural father’s 
gotra and riktha, when he is passing from the family of liis 
birth to that of adoption, or more properly speaking, when 
he becomes divested by adoption, of the status of being the 
son of his progenitor, and is invested with the status of being 
the son of the adopter. His status of sonship to the real 
parents being extinguished, he ceases to be a member of the 
natural father’e gotra or family, and his existing proprietary 
right in the prog^enitor’s property also comes to. an end, as 
well as his capacity to perform the exequial rites for the 
spiritual benefit of his natural father and other ancestors 
. ceases; both secular and spiritual connection with the natural 
parents and their relations, cease for ever. At the same time 
the very same connection, arises with the adoptive parents 
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and thSir relations ; he acquires the status of son^hip to the 
adoptive parents, and as such becomes a member of the 
adopter’s gotra, becomes a ce^rcener of his family estate, 
and is invested with the capacity for offering ^rtda to him 
and his ancestors. 

According to ancient Hindu law the status of a person 
appears to have been determined by three things, namely, 
the gotra, the nktha, and the pinda. The Joint family 
system was and still is the distinctive feature of Hindu society, 
the family and not the individual was the unit of society, 
and each family was possessed of the I'iktha or property form¬ 
ing the hereditary source of maintenance of its members ; 
and it was an imperative duty of a person to provide with 
pinda or funeral oblations, the deceased ancestors of the family 
to which he belonged. The members of a family appear to 
have been divided into two classes, some were co-proprietors 
of the riktha or family estate, while the rest were not so, 
but entitled to maintenance only, out of the said estate. 

The two passages of Manu, one (ix, 142) dealing with 
the extinction of the adopted son’s status in the family of 
birth, and the other (ix, 158-160) with the accrual of,the new 
status in the family of adoption, are illustrative, and are based 
on the principle and fiction of civil death and fresh birth. 
Accordingly the same legal consequences follow from adop¬ 
tion, as from retirement, or adoption of a religious order. 
The adopted son is to be deemed dead in the family of birth, 
and succession must therefore open to any property that may 
belong to him at the time of adoption, of which he becomes 
divested. 

Tl 9 law on the subject has been misunderstood, owing 
t<) the mis-translation of Manu’s text, ch. ix, doka 142 (text 
No. 11) which clearly implies that the adopted son’s existing 
proprietary right in the natural father’s property becomes 
extinguished ; otherwise, why should he not teke away with 
him such propejrty or his share in the same when he is leaving 
the progenitor’s ramily for joining the adopter’s family ? And 
thq text has been so understood oy all the Sanskrit commen¬ 
tators. The view expressed in the Tagore Law Lectures on 
adoption, that there is no authority for maintaining adoption 
to be tantamount to civil death,—is erroneous as being contrary 
to the said text of Manu, and tp the commentaries on Hindu . 
law, which do not appear to have been taken into consideration 
in the said Lectures ; although the same view has also been 
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iaken in the. case of Behari v. Kailas, 1 W. N., 121,'in con- 
sec^uence o^ the proper materials for a correct decision not 
being placed before the learned,judge. 

Mann’s text (No. 11 Supra p. 121) is cited and explained in 
both the Treatises on Adoption: (awftig ^ i 

tiro:, ^rvr ii) its correct translation is as follows, 

:—“The (=■ sonship) and the Riktlia (=wealth) of the pro¬ 

genitor, the Dattriraa ( = Dattaka) son is not to take away: the 
Pinda (= oblation offered to deceased ancestors) is follower of 
the Gotra and the Riktha ; (therefore) the Swadhd (=• Pinda') 
goes away absolutely from the Giver (of the son in adoption).” 

The author of the Dattaka-Mfmdnsd (vi, 6-9) cites thfe text 
of Manu, and introduces it by saying,—“Mauu declares also 
another rule,” and explains the text thus,— 

< “The given son is not to partake of the progenitor’s gotra 
and riktha] likewise of him who gives the son, the swadhd, i. e., 
snfdd/ia performed by the given son goes away absolutely (t. e., 
ceases). The author of the (Smriti-) Chandrikd (says)—‘By this 
(text of Manu) is declared that by the very act creating filial 
relation (to the adopter), the given son’s proprietary right in' 
the adopter’s, property and the status of being of the same 
gotra with him, .arise; and on the other hand, through the 
extinction of the filial relation (to the giver) from the very act 
of (in adoption), the extinction of i\\Q given son’s proprie¬ 

tary right in the giver's property, and the extinction of the 
giver's gotra, —take place.’” 

The author of the Dattaka-Ghandrikd also cites this text 
of Manu, (ii, 18-19) and offers the following comment on it,— 
“By this (text) it is declared that through the extinction of 
the filial relation (to the giver), from the very act of giving 
(in adoption), the extinction of the given son’s proprietary right 
in the giver’s property, and the extinction of the giver's gotra, 
—take place.” 

The commentators of Manu’s Code and other commentators 
put the same meaning on this text of Manu, indicating that 

given son’s existing rights become extinguished by adoption. 
It should also be borne in mind that what is predicated with 
respect to the progenitor applies to all relations in the family 
of birth. 

. The principle which underlies what is understood to be the 
meaning of this text of Mauu appears to be that adoption 
operates as civil death as if the adopted person as son of his 
natural parents, becomes dead, and at the same time operates 
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as new birth, as if he becomes again born as son of the adop¬ 
tive parents. This principle is perfectly consistent with the 
principles of equity, justice apd good conscience, and accord¬ 
ingly it has been adopted and acted upon by Justice Mukho- 
pddhydya an eminent judge distinguished for his scholarship 
and learnin'g: Birbhadra v. Kalpataru, 1 L. J., 388. 

Adopted son cannot renounce status by adoption.-— The boy 
who is validly given away in adoption by his parents, has no 
choice in the matter ; he cannot renounce the status as adopted 
sou ; ho cannot question the power of his parents to cause 
the severance of his connection with his natural relations; 
he nmy give up his right of inheritance from the adopter, 
but he cannot give up his status as adopted son, and return 
to his family of birth : Mahadu v. Bayaji, l.L.R., 19 B., 239. 

Status and inheritance in the adoptive family. —The adopted 
son’s status and rights in the family of adoption, are dealt 
with by the commentators, as being based upon express texts, 
and according to them the adopted son stands in many respects 
on a footing very different from that of the real legitimate 
son. As regards inheritance, there is a conflict between the 
Smritis, some of which are very favourable to the adppted son 
while others are not so, the latter admitting his right of inheri¬ 
ting from the adoptive father alone. The commentators 
endeavour to reconcile the conflicting texts by holding that 
possession of good qualities will entitle the adopted son to 
inherit from the adoptive father as well as from his relations ; 
.otherwise, he will inherit from the adoptive father alone. 
There is, however, no express authority in Hindu law recog¬ 
nizing the adopted sou’s right of inheritance from the adoptive 
mother’s relations. 

Our Courts of Justice have avoided the difficulty by laying 
down a rule based upon the principle of equity and justice, 
and so cutting the Gordian knot of conflicting texts,—the 
principle being that the adopted son should have the same 
rights in the family of his adoption, as ho loses in the family 
of his birth, unless there be express texts curtailing the same : 
they have thus adopted a principle which appears to be quite 
Contrary tp that followed by the commentators, namely, that 
the adopted son cannot claim any right unless there be an 
express text giving him that right,—and have disregarded 
the above distinction drawn by the commentators, by tacitly 
assuming the adopted son to be endowed with good qualities 
in every case. 
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Accordingly it is now settled by the decisions* of the 
superior Courts that, as regards inheritance the adopted son 
holds in all respects the same ppsition as an aurasa son of the 
adoptive father and the adoptive mother, and is entitled to all 
the rights of a real son of the adoptive parents with the excep¬ 
tion of only such as has been expt'essly denied him. 

The result is, that he will inherit from the adoptive father, 
the adoptive mother {Teencowri v. Denonalh, 3 W. R., 49) 
and all their relations without any distinction or restriction, 
subject only to one exception mentioned below : the adopted 
son of a full brother will take in preference to the aurasa son 
of a half-brother ; and one daughter’s adopted son will itiherit 
equally with another daughter’s real son : Padmakumari v. 
Court of Wardst I.L.R., 8 C., 302 ; Kalikomal v. Umasunker, 
I.L.R., ,10 C., 232 ; see also Mohundo v. Bykunt, I.L.R., 6 C., 
289 ; Sham v. Gaya I.L.R., 1 A., 255 ; Sumhhoo v. Naraini, 
3 Knapp, 55 = 5 W.R., P.C., 100. 

Theory of adoption. —It has already been observed that 
the theory of adoption is complete affiliation, and consists 
one, then the question may arise as to which of them will be 
in the lection of new birth, the adopted boy being deemed 
to be begotten by the adoptive father on his own wife. But 
it must not be supposed that the inequality of the aurasa 
and the dattaka sons as regards their rights, such as is found 
in the commentaries, is inconsistent with this theory. For 
oven among aurasa sons unequal distribution of property 
at partition, is laid down in the Smritis, and used to be made 
in former time.s. 

Adoptive mother. —^Wheu the adopter has more wives than 
one, then the question may arise as to which of them will be 
the mother of the adopted son. If the adopter allows any 
one of his wives to join him in the ceremony of taking 
the boy in adoption, in that case she will be his adoptive 
mother, and her co-wives his stepmothers, so that the adopting 
mother would succeed to him to the exclusion of the other 
wives of the adoptive father. See W. R., Gap. No., p. 71 
and I.L.R., 18 M., 277. On appeal against this Madras case, the 
Judicial Committee held these two cases to be rightly decided. 
In this case a man selected one of his two wives to adopt a boy 
in conjunction with him, the boy inherited the adopter’s estate 
and died an infant, leaving the two widows of the adopter; the 
adopting widow was held entitled to succeed to thp estate 
in preference to the other : Annapurni v. Forbes, 26 I.A., 246< 
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But’a difficulty arises if the adopter alone takps the boy, 
or when all his wives join with h^m, if the latter course be 

E ossible. In either case all the wives might be taken to 
e his adoptive mothers. But fiction would then surpass 
nature : joint production of a single son by several females 
is a pheuothenon unheard of, except in the story of Jar4sandha 
in our Mah^bhdrata. The Itihdsas and the Purinas, however, 
are our books of precedents, and you may rely upon them for 
drawing an argument by analogy in favour of the adopted son’s 
rights. So the adopted son who is a favourite of law would 
have different sets of maternal relations to inherit from, if such 
an andmaly be permissible. 

A greater difficulty presents itself when a widower or a 
bachelor adopts. In the first ease it might be said that the 
deceased wife of the adopter will be the adoptive mother, and 
her relations the maternal relations of the adopted son. The 
difficulty in the latter case, however, must remain unsolved. 

But it should be observed that although the husband’s 
son is deemed by courtesy to be the wife’s son, yet acceptance 
by the wife is absolutely necessary to constitute the husband’s 
adoptee, her legal son. Even when a man has ,only one 
wife, and the man alone adopts, and the wife does not join 
in the act of adoption or concur in it, the legal relation of 
mother and son cannot arise between them. Nanda Fandita, 
no doubt, maintains that although the husband’s as.sent is 
necessary for an adoption by the wife, yet the husband may adopt 
without the assent of the wife, and the sou so adopted, would 
belong to the wife, in the same manner as any property ^iven to, 
and accepted by him. But as the wife’s co-ownership in the 
hush '>nd’8 property, although it amounts to a legal interest 
therein, is neither co-equal nor similar to that of the husband, 
but is subordinate in quality and character, and is acknowledged 
to entitle her to use and enjoy the same, as wives usually do ; 
similarly, there can be no actual and legal relation of mother 
and son between the wife taking no part in tVte adoption, 
and the husband’s adopted son, any more than between a 
wife and the .husband’s begotten son by her co-wife. That 
• a stranger adopted by a man without €he concurrence, or even 
against the will, of his wife, would become legally her son, 
is a proposition which must be established by authority; 
shoula there be none, the above ipse dixit of Nanda Pandita 
declaring the, husband’s independence of the wife as regards 
adoption, would not be sufficient for that purpose. It would 
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be begging the question to say that the husband’s adopted 
son becomes the son of his wife, when he has only one wife, 
even without her consent, IJ^anda Pandita also, appears to 
indicate that acceptance by the wife is necessary to constitute 
her the legal mother of her husband’s adopted son, by saying 
that the ancestors of the mother that accepts in adoption 
—®iT Rxm—are the adoptee’s maternal grandsires in the 
ceremony of Pdrvana Srdddha performed by him : Dattaka- 
mfmdnsd, vi, 50. Hence the term, ‘adoptive mother’ must be 
taken in its primary meaning of adopting mother, and not in the 
figurative sense of the adopter’s wife. The Sanskrit rule of legal 
construction is that every word should be taken in its ordinary 
primary meaning fwt qr; i The incidents of Kritrima 
adoption in Mithild, throw considerable light on the point. 

Ante-adoption agreement curtailing adopted son’s rights.— 
It has already been noticed that a widow is not legally bound 
to execute the power of adoption, however solemnly she might 
be enjoined by the husband. Her interest in the husband’s 
estate is not affected by her omission to adopt. Her interest 
is opposed to her duty to carry out the husband’s wishes; 
these arp sought to be reconciled by an agreement before 
adoption, between the widow and the natural father of the 
boy, whereby the widow retains some interest in the husband’s 
estate for her life. Such arrangement does not appear to be 
open to any valid objection, if the right retained does not 
exceed the widow’s estate which she is entitled to enjoy not¬ 
withstanding an authority to adopt, which she may ignore. 
It cannot be deemed to be a fraudulent execution of the power. 
When the donee of the power derives a benefit from the 
execution of the power in a particular manner, but for which he 
could not have got the benefit, then and then only the execution 
may be regarded a fraud upon the power. But the power 
of adoption is a peculiar one, the like of which is not found 
in the English law. The Bombay High Court has held that an 
agreement by the natural father consenting to the retention by 
the adopting wddow, of certain interest in the husband’s estate 
is binding on the adopted spn : Ravji v. Lakshmi, I.L.B., 11B., 
381, 398. The Judicial Committee have expressed.an opinion 
against such agreement, in a case in which it was made 
c^ter adoption. Their Lordships observed,—“No conditions 
were attached to the adoption. Had^ it been otherwise, the 
analogy, such as it is, presented by the doctrine of Courts 
of Equity in this country relating to the execution of powers 
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of appcJintmeiit would rather suggest that, even in that case, 
the adoption would have been valid ^nd the conditions void.”— 
16 I.A., 59=I.L.R., 16 C., 556. 

Relying on this obiter dictum of the Privy Council the 
Madras High Court held that the adopted son’s rights 
cannot be curtailed by any ante-adoption agreement of the 
natural father : Jagaunadha v. Papamma, I.L.R., 16 M., 400. 
But the attention of the court appears to have not been drawn to 
the decision of the Privy Council in the case of Ramasami v. 
Venkatarama, (61. A., 197, 208 = I.L.R., 2 M., 91,101), in which 
their Lordships observed that the question how far the natural 
father^ can by agreement before adoption renounce his son’s 
rights is not unattended with difficulty ; and then after referring 
to the Bombay case of Chitko v. Janaki, (11 B. H. C., 199) in 
‘ which such agreement was declared valid and binding,—went 
on to say,—“In this ease their Lordships think it enough to 
decide that the agreement of the natural father which has 
been set out was not void, but was, at the least, capable of 
ratihoation when his son became of age.” 

The effect of such a view as the one taken in the above 
Madras case would be, that adoption will not take pl^e at all 
in most cases, that is to say, a greater fraud will be perpetrated 
on the power, which the courts are powerless to prevent. 
It is doubtful whether this result is desirable, and-our courts 
should consider whether it is not preferable that the lesser 
fraud, if fraud it be, should be permitted. Besides it would 
be no less a fraud on tlie Purdanashin widow who is induced 
to adopt upon the understanding, that tlie cotulitions subject 
to whicli she adopts are valid and binding on the adopted 
son, if t’>e conditions be declared void and the adoption good. 

In the recent case of Visalakshi v. Sivararnien, I.L.R., 
27 M., 577,—in which an adoption was made by a widow in 
consequence of the consent of the natural father to the terms of 
a registered deed executed by her in favour of the adopted 
son before adoption, whereby it was provided that in ease 
of disagreement betweeji the adopted ion and the widow, 
she should enjoy for her life about a moiety of the husband’s 
estate, which would devolve after her death on the adopted son, 
—a Full Bench of the Madras High Court have held that the 
provision in favour of the widow is binding on the adopted son. 
The previous ruling in the above Madras case is over-ruled by 
the Pull Bench, ^the view taken therein being such tliat 
cannot be maintained as just and equitable. The real test in 
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such cases is, whether the arrangement is fair and reasonable, 
and is suclT as is necessary for safe-guarding the interest of the 
Furdanashin ladies who S.re ^ntiued to the protection of the 
Courts in the same manner as the infants that are adopted. 

Adopted son’s share. —The only exception, agreeably to the 
principle (p. 166) mentioned above, is, as to the amount of share 
to be obtained by the adopted son when a real son becomes 
subsequently born to the adoptive father, there being express 
texts giving to the adopted son, a lesser share in that event. 
In this respect too, there are conflicting texts, some giving 
him a third share, some a fourth share, while there is a text of 
Yriddha-Gautama, cited in the Dattaka-iflirndnsA, v, 43,*which 
says that an adopted son endowed with excellent qualities 
and an after-born son are equal sharers. 

In dealing with the adopted son’s heritable right, our 
Courts have assumed him to be endowed with excellent 
qualities in all cases; if the same assumption be made with 
respect to the question as to the amount of his share, when 
an aurasa son is subsequently born, then he should get an 
equal share in all cases, according to the above text of 
Vriddha-Gautama. But the question has not been considered 
from this point of view, in the cases on the subject. 

Vasishtha (Text No. 2, p. 118 ante) lays down that if an 
aurasa son be born after adoption, then the Dattaka son gets 
a fourth share. But Devala (cited in the Ddyabhdga, Ch. x, 
para 7) says that he partakes of a third share. 

The expressions one-third share and one-fourth share appear 
to be used in the texts, eis having reference to the share of the 
aurasa son ; and not as being so much part of the estate, for if 
that had been the case, then if many real sons be born, the adopt-' 
ed son would have got a larger share than each of them. The 
conflict has not been reconciled, nor are the terms satisfactorily 
explained. But the rule adopted is, that in Bengal the adopted 
son would get half of what a begotten son gets (I.L.R., 4 C., 
42^; and in other places, one-third of the same (1 Mad. 
H.C.R., 45 ; I.L.R.,* 16 B., 347). But it has recently been held 
* by the Bombay High Court that he is entitled to a.fifth share 
instead of a fourth share, {Giriapa v. Ningapa, I.L.R., 17 B., 
100), in other words, to one-fourth of what a legitimate son 
gets. And in a still more recent case the Calcutta High Court 
also have taken the same view: Btr v. K<dpa, 1 L.J., 388. 

But the quarter share to which a maiden sister is entitled 
on partition made by her brothers of the joint family property 
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is thud explained in the Mitakshard, (Ch, 1, sech vii, paras. 
'5-7,)-'—at first allot to each of the maiden sisters a share e.qual 
to that of a brother and a wife* of the father, if any, and then 
assign one-fourth of such a share to each of the maiden sisters, 
and then distribute the residue equally among the brothers 
and the mother and step-mother if any. 

If the Dattaka son’s one-third or one-fourth share be 
explained in this way, then he is to get i or if only one son 
be born after adoption,—and J- or ^ if two sons be born. 

There is no other express authority in the Smritis for 
curtailing the rights of the adopted son. But the author of 
the D&ttaka-chandrikil extends this rule of difference in shares, 
to cases of partition between male descendants in the male 
line down to the great-grandson, where there is competition 
between an adopted and a real descendant. He does so by 
analogy which would make the rule applicable to all cases 
in which there is competition between a real and an adopted 
relation. 

The extended rule has been followed by the Calcutta High 
Court in a case in which the adopted son of one brother 
brought a suit for partition against the sons of two other 
brothers {Ra^hub v. Sadhu, I.L.R., 4 C., 425); they formed 
members of a joint family governed by the MitAkshard. The 
Madras High Court doubts the correctness of this decision: 
{Raja V. Suhharaya, I.L.R., 7 M., 253). 

The rule was not applied to a case in which the adopted 
son of one daughter was a claimant together with the real 
legitimate son of another daughter, both of whom were held 
to be equal sharers {Surjo v. Mohes, I.L.R., 9 C., 70). 

• Ainother novel rule enunciated for the first time by the 
Z?attaka-chandrik4, is, that a Sddra’s adopted son should share 
equally with his begotten son, on the ground that a Sddra’s 
illegitimate son may by the father’s choice get an equal share 
with his legitimate sons. It is difficult to understand the 
cogency of this argument. This rule, however, has been 
followed by the Madras Hi»h Court (I.L.R., 7 M., 253), for this 
book is said to be of specim authority in Bengal and Madras. 

Adopted son’s riitht as against adopter. —'The position of an 
adopted son is secure under the Mitdkshard : for as he is 
entitled to all the rights of a real legitimate son, he acquires 
from the moment of adoption, a right to the ancestral property, 
so as to become the co-owner of the adoptive father with 
oo-equal right^ But if his position be not better than that 
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of a real Jegitiraate son, then under the ■ D4yabhiga, and 
also under the MitdksharA so far as regards the self-acquired 
property, the adopted son would be left completely at the 
raercv of the adoptive father. The proposition that an adopted 
son IS entitled to the same riglits as a real legitimate son 
of the adoptive parents, confers on him in Bengal the con¬ 
tingent and uncertain right of inheriting from them and all 
their relations. But the certain right of inheriting the adop¬ 
ter’s property ought to be secured to him by curtailing the 
adopter’s power of giving away his property to the detriment 
of the adopted son, seeing that the moving consideration 
inducing the parents to give their son in adoption is, his 
advancement By his appointment as heir to the adopter’s 
property. According to the principle of equity and justice, 
therefore, our Courts are competent to protect an adopted 
son against the capricious and whimsical disposition of his 
property by the adoptive father, made with a view to deprive 
the son, of the right of inheriting the same, when the pro¬ 
tection afforded by natural love and affection to real legitimate 
sons is wanting in his case. There are, however, some cases 
governed by the Mitdkshard, in which it has been held that 
an adoptive father is competent to make a gift of his self- 
acquired immoveable property either by an act inter vivos 
{Rnngama v. Atchama, 4 1 = 7 W.R., P.C., 57) or by 

a will {Purmhotam v. Vdmdev, 8 Bom., O.C., 196 ; 

Sudanund v. Bonam(dee, Marshall, 137 = 2 Hay, 205), so as 
to deprive the adopted son. But in these cases, the principle 
of equity could not be invoked, inasmuch as the adopted sons 
became entitled to large ancestral estates. 

In Hindu law adoptions took the place of Wills which 
were unknown and unrecognized. Adoption is regarded by 
the Hindus as an appointment of the heir and successor to 
the adopter. Tlie moving consideration influencing the natural 
parents to give away their son in adoption is the belief 
that it is an advancement of the child who is sure to get 
the rich inheritance of the adoptive father. They woujd not 
“have parted with their son, if they had believed that the 
adopter could disinherit him, according to his pleasure: had 
they_ thought such disinherison po.ssible they Vould have 
required the adopter to settle his property on the boy before 
m^ing the gift. But this course has now become absolutely 
neces^ry, inasmuch as the Privy Council have held that in 
adoption there is no implied contract with the natural father 
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that in. consideration of the gift of his son, the adopter will 
not make a will, depriving the adopted son of‘his estate : 
{Sri Raja v. Court, 26 I.A., 83 = 3*W.N., 415), It is so held 
even in a case where there was an express agreement in 
which it was said that the adopter constituted the boy his 
heir to his estate ; their Lordships remarked that by saying 
that the adopter meant only that he had given him the same 
right of inheritance as a natural son would have. But it 
should be observed that that is a right which the law gives 
to an adopted son, no contract was necessary for securing it 
to. him in that case. 

Adoption by widow and divesting. —When a person dies 
giving an authority to his widow to adopt a son unto him, 
then his estate must vest in the nearest heir living at the 
time of his death ; for a Hindu’s estate cannot remain in 
abeyance for a nearer heir who may come into existence in 
future. Hence if he dies without leaving male issue, his estate 
must vest either in his widow or widows, or in the surviving 
collateral male members pf the joint family if governed by 
the Mitdkshard. If again the person leaves behind him a 
son and authorizes his widow to adopt in the event of that 
son’s death without male issue, his estate vests in that son, 
and on the latter’s death may vest in a person other than 
the widow authorized to adopt. Between the death of the 
adoptive father and the adoption, succession, might open to 
the estate of deceased relations of the adoptive parents, which 
would have devolved on the adopted son, had his adoption 
taken place before the falling in of the inheritance. Hence 
arises the vexed question as to what estates, already vested 
in other persons, may a subsequently adopted son take by 
divesting them, the ordinary rule of Hindu law being that 
an estate once vested by inheritance cannot be divested by 
reason of any subsequent disqualification of the heir : {Moniram 
V. Ken, I.L.R., 5 C,, 776), or by reason of a nearer heir coming 
into existence afterwards : {Kalidas v. Krishna, 11 W.R., O.C., 
11*^ B.L.II., F.B., 103), Hence divesting by adoption is 
an exceptional rule founded on the peculiar character of the 
institution, and entirely based upon judicial decisioiis which 
do not seem to be quite consistent. 

When the estate is vested in the adopting widow as 
heiress of her deceased husband, she becomes divested by 
the adoption,which is an act of her own. choice. If the 
husbahd’s esh^te is vested in two co-widows, and one. of them 
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adopts a son in the exercise of the power granted by the 
husoand, it bas been held that both the widows become divested : 
Mondakini v. Adinath, 18 C., 69. So in Bombay’ 

it has been held that when the senijir widow without authority 
from the husband adopts a son of her own accord, the junior 
widow is also divestecl of her interest in. the husband’s estate 
(5 Boin., H.C.R., A.C.J., 181 ; 8 idem, 114). But in a case 
where a person died leaving two widows and a son by the' 
senior widow, and giving authority to the junior widow to 
adopt in the event of that son’s death, and on the happening 
of that event the junior widow adopted a son, it has been held 
that the senior widow cannot be divested.of the estate which 
became vested in her as the mother and heiress of the son : 
Faiz-uddin v. Tincowri, I.L.R., 22 C., 565. So also when on 
the existing son’s death the estate vested in his- widow or in his 
paternal grandmother or other heir, it has been held that his 
mother in the former case, and his stepmother in the latter, 
could not adopt, and cause the estate to be divested : Bhoobun- 
moyeev. Ramkisore, 10 M.LA., 279 =«3 W.R., P.C., 15; Dromo- 
moyee v. Shama, I.L.R., 12 C., 246 ; Annammah v. Mabbu, 8 
,Mad., H.C.R., 108 ; Anandi v. Kashi, I.L.R., 28 B., 461. 

But if the estate vests in the adopting widow by inheritance 
from her son or son’s son, and she then adopts, the adoption 
will be valid, and the widow will be divested of the estate, 
according to the MitAkshard school: Jamnabai v. Raychand, 
I.L.R., 7 B., 225 ; Ravji v. Lakshmibai, I.L.R., 11 B., 381; 
Lakshmi v. Gatto, I.L.R., 8 A., 319 ; Manikchand v. Jugnt- 
aettani, I.L.R., 17 C., 518. The law may be contended to be 
different in the Bengal school, as regards divesting in such 
cases, because here under no circumstances can a brother take 
in preference to the mother, or a paternal uncle in preference 
to the paternal grandmother ; whereas according to the 
Mitdkshard the male members of a joint family take, to the 
exclusion of the females, the undiviaed coparcenary interest 
of a deceased member; and the adoption may be assumed to 
relate back to the time when the estate vested in .the 
adopting widow. Opposite opinions have been expressed by 
the learned Judges of the Calcutta High Court, t^e prepon¬ 
derance is in favour of the view that the mother becomes 
divested : see Padma v. The Court, I.L.R., 5 C., 615 ; 2 W. N., 
389s«.I.L.R., 25 C., 662 and Rai Jatindra v. Amrita 6 W. N., 
20. The principle upon which is based, the opinion expressed 
by the Judicial Committee in the oases or Bhoobunmoyee 
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279) and Vellanki (I.L.K., I M., 174), i^atnely, that 
the widow becomes divested of the,estate even when inherited 
by her from a deceased sou,—appears to be, that the power of 
adoption is a kind of power of appointment, {^Bai Moti v. Bai 
Mamu, I.L.R., 21 B., 709), and accordingly the adoption of a 
son by the widow operates as the execution of the power and 
the appointment of the property to the adopted son, and 
so the widow becomes divested by the operation of law, of the 
property, from whomsoever inherited. 

An adoption by the widow of a predeceased son without 
the assent of her mother-in-law cannot divest the latter of the 
father-in-law’s estate vested in her : Gopal v. Vishnu, I.L.R., 
23 B., 250. 

When a member of a joint family governed by the Mitdksbar^ 
dies giving permission to his widow to adopt a son, then his un¬ 
divided co-parcenary interest vests, on hisdealh, in the surviving 
male members, who however, will be divested by the subse¬ 
quent adoptioii made by the widow : Bachoo v. Mankone- 
bai, 34 I.A., 107; Sri Virada v. Sri Brozo, I.L.R., 1 M., 
69 = 3 I.A, 154; Surendra v. Sailaja, I.L.R., 18 C., 385. 
It should be observed, however, that vesting and divesting 
go on continually by births and deaths in a MitAkshard 
^oint family, and the law in this respect, is somewhat different 
in the two schools. But it appears that if the male member 
in whom the undivided interest of another member authorizing 
his widow to adopt, vests by survivorship, dies and the whole 
family property vests in his widow, and then the other widow 
adopts, such adoption would be invalid by reason of the second 
widow being not divested : Rupchund v. Rukhmahai 8 Bom., 
H.C.R., A.C.J., 114. The distinction is that if the adoption is 
' 'uade when the undivided co-parcenary interest of the adoptive 
father remains vested in his co-parcener taking by survivorship 
the .interest is divested and the adoption is valid; but if the 
adoption is made after the estate has passed from the co-par¬ 
cener taking by survivorship to his heir then the estate can¬ 
not be divested and the adoption is invalid: Chandra v. 
Oojarahai, I.L.R, 14 B., 463. 

An adqption made with the assent of the person in whom 
the estate is vested will divest him of that estate : Payapa v. 
Appannot, I.L.R., 23 B., 327. 

As regards the estate of any other than the' adoptive 
father, succession to which had opened before adoption, the 
adopted son j^annot lay any claim to the same {Kally v Oocool, 
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I.L.R., 2 Q., 295), even when the adoption was delayed by the 
fraud of the person in whom the sue^ssion vested : Bhubanes- 
ivari V. Nilkamcd, I.L.11., 12.0$, 18 amrming,I.L.R., 7 C., 178. 

Unauthorized alienation by widow. —As an adopted son 
becomes entitled to the adoptive father’s estate by divesting 
the widow, he acquires from the time of adoption the right 
to recover any property that has been alienated by the widow 
without legal necessity. He is not to wait until tlie widow’s 
death, like the reversioner; for, the widow’s estate comes to 
an end immediately on adoption, consequently no unauthorised 
alienation by her, can subsist beyond the extinction of her 
own title which alone could pass to her transferee : Bohomali 
v. Jagat, 1 L. J., 319 ; Moro v. Balaji, I.L.R., 19 B., 809. 

A contrary view, however, has been taken in some cases in 
which the unauthorized alienation by the widow befoi*e adop¬ 
tion is held valid for her life, upon the hypothesis that she had 
power to transfer her life-interest: Sreeramulu v. Ki’istama, 
I.L.B., 26 M., 143. Some learned Judges of the Calcutta High 
Court thought that in Bhoobunmoyee’s case (10 M. I. A., 279) 
the adoption was not intended to be declared invalid, but all 
that the Privy Council intended to lay down, was, that the 
adopted son, as brother to the last full owner of the estate, 
could not succeed during the life-time of his widow and mother, 
(I.L.R., 5 C., 615, 644), and accordingly their Lordships held 
that the adopted son could not get possession of any property 
alienated by the widow, during her life : 24 W. R., 183 ; I.L.R., 
2 C., 295, 307; I.L.R., 4 C., 523. 

It is difficult to understand how the widow could be held 
to have a life-interest in the estate inherited by her. If that 
were so, how is she divested by adoption. If the exercise of 
the power of adoption operates as the appointment of the 
estate to the adopted sun, the legal effect of which is to cause the 
estate to vest in the son by divesting the widow, tlien the 
widow’s transferee also must necessarily be divested ; he can¬ 
not be in a higher position than the widow herself. It is im¬ 
possible to find out any principle fur drawing a distinction 
between the widow and the transferee from her, with respect 
to divestment. There is no reason why the widow’s estate 
should be deemed liable to determination by her death or re- 
marri^e only, and not also by adoption under the husband’s 
power. The adopted soil’s rights should be the same as those of 
a posthumous son. A purchaser from a widow who is authorized 
to adopt, cannot invoke any principle of. equity for preventii^ 
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the iionoediate resumption by the adopted son, o£ what has 
been alienated without legal necessity. The adopted son’s' 
cause of action is held by the Privjr Council to arise from the 
date of adoption, to recover possession from the widow’s trans¬ 
feree : Rai v. Jagat, 32 I. A , 80=» 1 L.J., 319. 

Effect of invalid adoption. —There are two elements in an 
adoption, first, the transfer of the patria potestas or paternal 
dominion over the boy from the natural father to the adopter, 
causing, the extinction of his status in the family of birth, 
second, the investment of the boy with the status of son unto 
the’ adopter. When slavery was recognised, if the adoption 
was invalid, the boy would not acquire the status of sonship 
to the adopter, but the effect of gift by the father or the 
mother and acceptance of the boy, would be the loss of-his 
status in the family of birth, and the acquisition of the condi¬ 
tion of a slave of the adopter, and as such he was efititled 
to maintenance only in the family of adoption. But such an 
effect as this cannot arise now that slavery has been abolished : 
if the adoption fails, the boy’s status in the family of his birth 
will remain unaffected by the invalid adoption. This distinc¬ 
tion is not borne in mind. There are some decisions in which 
the.former view was taken, which was correct before the aboli-*' 
tion of slavery ; while there are others in which the latter^ 
view has been expressed. 

Suit to set aside an invalid adoption. —The presumptive 
reversioner or more properly the next heir and when he refuses 
or is in collusion or is a female the. remoter, reversioner is per¬ 
mitted to bring a suit for a decree declaring the invalidity of 
an adoption during the life of the adopting widow. Consider¬ 
ing the grave and important nature of disputes relating to the 
truth or validity of an adoption involving questions of family 
status and the serious consequences of a decree declaring the 
invalidity of an adoption on the rights of the boy adopted, it 
appears to be desirable that such suits should be permitted to 
be brought within a short time from the time of adoption, and 
that fbe adjudication made in them should be made nnal as far 
as possible. But with respect to suits relating to alienations 
made' by a female heir it has been held in a series of cases that 
the presumptive reversioner eannat represent the remote 
reversioners. And although suits to set aside adoptions are 
analogous to suits relathig to alienations, still they stand bn a 
different fqettitglik Accordin^y|ia Full Bench of the Madras 
High Co^t ^have in an ell^rate judgment held that oh 
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prinoiple tke presumptive reversioner or a more remote Ifever- 
slotler when permitted toabring such suit, ought to be held to' 
represent all reversioners provided the plaintiff 'disclose the 
names of all'persons interested in the reversion and serve 
notices oil them to enable them to be made parties should' 
they so desire, and provided the matter is decided after a feir 
trial: the true object of the concession of this right of suit, is, 
the protection of the interest of the actual reversioner, and 
the perpetuation of testimony which might be lost by the 
ti'mU the snceession actually opens: Chiruvolu v. Chvmvolu, 
I.L.K., 29 M., 390. o’, 

• The grounds on which such suits are brought are the 
absence or illegality of the power of adoption given -te the 
vridow, the ineligioility of the boy by reason of his being' 
\Vithin prohibited degrees for adoption, or other defects, and 
the non-performance of the necessary ceremonies. The pay¬ 
ment by the adopter of any consideration to the boy’s natural 
father for inducing him to make the gift in adoption, has in 
SiOme cases been contended to constitute the boy as krUa or 
purchased son, and not Dattaka son, and so to render the adop¬ 
tion invalid. But the Madras High Court have held that the 
receipt of money by the natural father in consideration of 
giving his son, though unlawful, does not vitiate the adoption 
consisting of the gift and acceptance of the boy—which is a 
distinct and separate transaction : Murugappa v. Nagappa, 
I.L.B., 29 M., 161. But see 21 W. R., 381, contra. 

Limitation for declaring invalidity of adoption. —The view that 
if an’adoption is invalid, the adopted son’s natural rights remain 
quite unaffected, is just and equitable. There is, however, great 
practical -difficulty in giving effect to it, when the adoption 
18 set-aside after a considerable time has elapsed from adoption,^ 
and most of his natural rights have become barred by limitation, 
i While construing the provisions of the Limitation Act of 
1871, on this point, the Judicial Committee observed,—“It 
seems to their Lordships that the more rational arid probable 
princifde to ascribe to an act whose language admits bf it, 
IS the principle of allowing only a moderate time within which’ 
such delicate and intricate questions as those involved in ^op¬ 
tion shall be brought into uispute, so that it shall strike aliKe- 
at all suits in which the plaintiff cannot possibly succeed ’without 
displiming.an apparent adoption by virtue of which the defen¬ 
dant is in possessiqn”: Jaggdamba v. Dakkina, 13 I.A., 84 as 
r.L.lLV 13^, 308. 
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.... ^ut'nevertheless, all the High Courts did at ong time hold 
th^>t sunder the present Limitation Act the reversionary heir 
Is entitled to twelve years after the death of the widow 
who inherited her hus^nd’s estate and adopted a son untO; 
hini, for instituting a suit to obtain possession of the estate, 
on .declaration of the invalidity of the adoption, and that the^ 
A^fticle 118 applies to suits for declaratory decrees only : see 
iX.R., 25 C., 354 ; I.L.R., 27 C., 242 and the cases cited there-' 
in,i But recently, having regard to the principle enunciated by- 
the Judicial Committee in Jagadamba's case, and to an obser¬ 
vation made by their Lordships in Mohemaratn’s case (20 I. A.,; 
30'aBl.L.R., 20 C., 487), and also to the decision in Lttchman 
LaVs dase (29 I. A., 51 = I.L.R., 22 C., 609) the Madras High 
Court, and a Full Bench of the Bombay High Court presided, 
by Sir Lawrence Jenkins, have held that the Article 118 of the 
present Limitation Act governs a suit for a declaration that: 
an adoption was invalid, whether the question as to its validity; 
is raised by the plaintiff in the-first instance, or arises in' 
consequence of the defence setting up the adoption as a bar, 
to the plaintiffs claim to the adoptive father’s estate: ParvcUhi^ 
V. Samiruxthok, LL.R., 20 M., 40, and Slirinwasa v. Hanmant', '^ 
LL.R., 24'B., 260 ; Laknmna v. Ramappa, :32 B., 7. . , , < 

, This view is supported by the opinion expressed by the Brivy,- 
Council in the subsequent case of Malkarjun v. Narhari (271.A.» 
216»>LL.R., 25 B., 337), in which their Lordships held by up;, 
plying the principle set forth in Jagadamba’s case that one year’s^ 
limitation prescribed by Article, 12 (a) of the, Act of 1877, .is not 
confined to only suits in which no other relief than adeolarationi 
setting aside a sale, is. sought, but applies also to suits where, 
.other relief is sought vvhich can only be granted by setting,a^idQ 
the sale. This principle is applicable mutatisTinutaiidisto Articles^ 
118 and 119 of the present Limitation Act XV of 1877. . . 

But in the recent case of 2'hakur Tirbhuwan (33 I,A., 156) 
the Judicial Committee appear to have expressed a contrary 
opinion which is no doubt an plater , 

The Allahabad High Court, however, adheres to fche old 
view: 1 L,R., 24 A-, 195 ; 26 A., 40. The Calcutta High Cour.ti 
appear to he divided in opinion; s©© I.H.R>» 30 C,,,990,;.996!ft 
9 W.N.^ 222; see also LXR., 26..M., 29^1! . 

, j loyalid adOTtioa and. Persona 

ie^made by a I^©d pr_,a Will to a boy whp,has been ado<pwd, ,!i^> 
whose adoption is directed, ’by the donor, hut whp; i; 0^, 
adopted or whose adoption is held invalid, ,then .'a’.qu^loni 
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arises withj'espeet to the valicHty of the gift. If the intention 
is clear to benefit tha boy who is identified irrespective of 
adoption, the reference to which* is intended as mere description, 
then the gift must be held good according to the same principle 
as.is laid down in Section 63 of the Succession Act: Nidhoo 
V. Saradd, 3 I.A., 253 — 26 W.R., 91 ; Bir v. Ardha, 19 LA., 
101saI.L.R., 19 C., 4.02. But, if on the other hand, the 
I adoption of the boy appears to be the condition of, or the 
moving, consideration for, the gift, then the gift cannot taJke 
effect, if the adoption fails or is pronounced invalid : Fanindra 
v. Rnjesivar, 12 I.A, 72=I.L.R., 11 C., 463 ; Aamwsi *v. 
.Aorstfn, I.L.R., 23 B., 271. 


KRITRIMA ADOPTION. 

According to the Smritis and the commentaries, the 
Kritrima form differs from- the Dattaka only in this, that in 
the latter the boy is given in adoption by his natural parents 
or either of them, whereas in the former, the consent of the 
boy only is necessary who should therefore be destitute of his 
parents, and thus sui jui'is, so as to be competent to give his 
assent to his adoption : in all other resdects there is no 
difference between the two forms. 

But the fo-called Kritrima adoption that is now prevalent 
ill Mithild appears to be a modern innovation and altogether a 
different institution from that dealt with in Hindu law. 

The Kritrima form of adoption such as is now made in 
Mithild, does not appear to be affiliation but is something like 
a contractual relationship between only the adopter and the 
adoptee. 

In this modern form a man and his wife may either jointly 
adopt one son; or may each of them separately adopt a son, so 
that the son adopted oy the husband does not become the wife’s 
son, and vice versa ; and in such a case the son of the one does 
not perform the exequial ceremony, nor succeed to the estate, 
of the other : Sreenarain v. Bhya, 2 Sel. Rep., 29 (23) ; see 
also 7 W.R., 500 and 8 W.R., 155. 

The offer by the adoptive parent expressing his desire to 
ado^t, and the consent to it by the boy, expressed in the 
lifetime of the former are sufficient to constitute adoption. No 
religious ceremonies or burnt sacrifices are necessary in this 
form : Ktdlean.v. KHpa, 1 Sel. Rep., 11. There is no restric- 
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tion in* tliis form as to the capacity of being adopted, such as 
being an only son, particular age, pr performance of the 
Upanayana ceremony or marriage, and particular relationship : 
3 oel. Rep., 192 = 145 Old Edition. 

The adoptee in this Kritrima form does not lose his status 
in his’ family of birth, and by the adoption he acquires the 
right of inheriting from the adoptive parents or parent alone. 
He cannot take the inheritance of his adopter’s father or even 
of the adopter’s wife or husband, the relationship beinglimited 
to the contracting parties only : 7 W.R., 500 ; 8 W.R., 155 ,* 
25 W.R., 255. 

According to the authoritative commentaries of tlie Benares 
school the l^ritrima form of adoption may be made in the Kali 
age, in addition to tlie Dattaka form, and it appears to prevail 
in many places in Northern India, if not also in the Deccan. 
But this form whenever met with at a place other than IdSthiM, 
must not be confounded with the modern innovation of the 
latter district, which though qalled KntHma is altogether 
different from it. The real Kritrima form is exactly similar to 
the Dattaka one as regards their incidents. 

Properly speaking the name KHtrima should not be applied 
to the adopted sons that are popularly called by a different 
name in Mithild, namely, Kurta-}mtra which does not appear 
to be a corruption of Kritrima putlra but of Krita-puttra. 

Mithild is the modern district of Tirhoot which is a corrup¬ 
tion of the word Tira-hhukli meaning the countiy “bounded by 
the banks” of three riveis, namely, the Gandak in the west, 
the Kosi in the East, and the Ganges in tlie South. 
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ORIGINAL TEXTS. 

?Rr f^: ii 

J, In land which was acquired by the grandfather also in aeorrody 
or in chattels ( acquired by him ), the ownership of bo^fe father and 
son is similar. 

^ I Rf^ariTRrMT^ ftmi i 

^ ^ ftjjmTT: ii 

2. The father is master even of all of gems, pearls and corals : 
but neither the father nor the grandfather is so. of the whole immoveable 
property. 

\ \ I 

’I ^ST ^ fdeiw. n 
^ dnm ^ 5ad%?n: i 

^ Ssdjfirdrrs^ fwaiR: ii 

3. Though immoveibles and bipeds hive bom acquired by 
a man himself, a gift or sale of them should not bo made wiblioub' 
convening all the sons. Those that arc born, and those that are yet 
nnbeg«)tten, and those that are still in the womb, all require the means 
of support: the dissipation of the heredibaiy source of maintenance is 
censured. 

9 I drfiRan fwwr di i 

4. Kinsmen joint or divided are eqtial in respect'of imraove- 

ablos ; for, one is not.competent to make a gift, mortgage or sale of the 
whole. , 

% I d^sfd wdt f» 
drni8irt% f^wrif dditSr ^ nrild??: ii 
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5. Even a single niember may make a gift., mortgiigo or sale of 
immoveable property, at a time of distress, for the sake of the family, 
and specially for (neces^'ary) religions*purposes. 

i I ftgrft wrwm i 

6. Among grandsons by different fathers, the allotment of shares 
is according to the fathers (i.e., per stirpes). 



* 7. The separation of one who is able (to support himself), and is 

not desirous (of participation in the patrimony) may bo completed by 
giving him a trifle. 

c fwif to: I 

8. A son born of a wife of equal class, after the (other) sons 
have been separated is entitled to the (parental) share. 

£. I froirar: i 

9. A son begotten before partition has no claim on the* share 
of the parents ; nor one, begotten after it, on that of a brother. 

t • wr; TOi^: i 

*! ^ TOt ^ ’IT II 

10. If he make the (sons’) allotments equal, his wives to whom 
SMdhanam has not been given by the husband or the father-in-law, 
shall be made partakers of equal allotments. 

11 I im: fcNt ^ wa i 

11. Let the sons divide cquilly the property arid the debts after 
the demise of the parents. 

1 TOngw ^ I 

12. The mother also, of those dividing after the deatli df the 
father, shall take an equal share. 

13. Uninitiated brothers should be initiated by those, for whom 
the ceremonies have been already completed; and sisters should be 
disposed of in marriage giving them as an allotment an one-fourth share. 
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wnnr irw i 

14. Without detriment to the fiithers estate, whatever else is 
acquired by a parcener himself, as a present from a friend, or a gifr, at 
nuptials, does not belong to the co-parceners. He who recovers 
hereditary property, which had been lost, shall not give it up to the 
parceners; nor what has been gained by science. 

^ ^ ^' 

15. But if a single co-parcener recovers ancestral land which had 
boon formerly lost, the re.st may get the same according to their due 
shares, having set apart a fourth part for him. 



16. But if there be an accretion to the joint property (made by 
any parcener through agriculture, commerce, etc.), an equal division is 
ordained. 

\ 91 firawrt w I 

17. Whatever luis been given by the parents, bejpngs to him to 
whom it was given. 

I fcr?rn: ^tferU i 

II 

18. If the father is dead or gone to a distant place (and not 
heard of for twenty years), or laid up with an incurable disease, his sons 
and son’s sons shall pay his debts which must be proved by witnesses in 
case of denial. Ho who takes the heritage, likewise he who takes the 
widow, or a son if the estate is not vested in any one else, or the heirs of 
one leaving no son, shall be compelled to pay the debts. A son is not 
liable for his father’s debts incurred for indulgence in wine, women, or 
wAg^r, or for unpaid fine or tax imposed on him, or for his promise to 
make an. unlawfijl gift; 

XL I 

19. For brothers a common abode is ordained fo long as the 

parents are alive! _' ^ ’ 
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